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In this study, we explore Central Coast Salish Hul’qumi’num customary
laws’ and concerns about the protection of their archaeological heritage.
The protection of ancient sites, artifacts, and ancient human remains is a
key cultural issue for Hul’qumi’num peoples. The urban, privatized nature
of their traditional land base on southeastern Vancouver Island, the south
ern Gulf Islands, and the lower Fraser River imposes increasing challenges
upon Hul’qumi’num peoples to maintain their cultural connections to their
ancestral lands. Located in a very rich region. of archaeological heritage On
the Pacific Northwest Coast, the majority of recorded archaeological sites
in Hul’qumi’num territory are now on private property. The incremental
destruction of this archaeological heritage by modern land development is
a chronic problem that is recurrently witnessed by Hul’qumi’num people
across the region. In listening to Hul’qumi’num elders, it is common to hear
them assert that this loss of, and disrespect shown towards, their archaeo
logical heritage is contrary to many of their cultural teachings, their
snuw’uy’ulh, including the assertion of their inherent rights to jurisdiction
over, and ownership and management of, their archaeological heritage.2

Purpose of This Study
In collaboration with the Hul’qumi’num Treaty Group (HTG),3this case study
aspires to facilitate respect for, and understanding of, Hul’qumi’num concepts
of cultural property and heritage laws.4 Hul’qumi’num elders strongly recom
mended that defining the customary laws related to the protection of ancient
heritage sites should be one of the HTG’s research priorities. To begin to address
this issue, we designed this case study in order to better communicate
Hul’qumi’num customary laws, traditions, and rules regarding sacred and his
torical sites, artifacts, and ancient human remains to the government and the
general public We also wanted to stress the importance of protecting these
heritage places and objects for future generations.
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We have three main goals: first, we attempt to understand Hul’qumi’num

customary laws about their archaeological heritage; second, we examine the

nature of current problems as expressed by Hul’qumi’num elders; and, third,

we seek to understand how the legal environment can be transformed.

To date, there has been little written documentation of the things sacred

to Hul’qurni’num peoples. Their strong concern for privacy is in keeping

with Coast Salish tradition. However, many Hul’qumi’num elders recognize

that concerns for privacy can become problematic if the general public

assumes that, since customary laws are not contained in a written record,

they offer nothing of importance. As Arvid Charlie explained during our

focus group session:

There’s nothing really written down about our sacred things, our sacred

ways, sacred areas. We’ve been brought to question that. Well, other peo—

pie have said, “Well, you guys must have not very many important sites

that’s why it’s not recorded.” You know, when we’re trying to look at some

or something about sacred sites. The .answer from our home area is: those

things that are really sacred, no one is allowed access to. We didn’t share

it. We don’t share it with just anybody. It was good for that day — we kept

our heritage, our culture — but today that almost works against us.5

Due to the expressed concerns for privacy of information, we have been

very careful to take precautions against sharing any information that par

ticipants may deem culturally sensitive.6

We summarize our results based on the following sources of information:

(1) interviews with twenty-two Hul’qumi’num elders and community mem

bers regarding their knowledge of, and experience with, ancient sites, arti

facts, and human remains; and (2) an elders focus group session that helped

•to clarify our understandings of Hul’qumi’num teachings and concerns as

well as to explore ideas of how to better protect Hul’qumi’num archaeo

logical heritage. Additional information and quotes are drawn from past

HTG Elders Advisory Board meetings. The study is intended primarily as a

narrative, rather than as an analysis, of those Hul’qumi’num teachings and

concerns that the elders and community members shared with us.

Hul’qumi’num People, Lands, and History

In the Strait of Georgia and the river valleys of southern and eastern Van

couver Island and the Lower Mainland, Island Hul’qumi’num people occupy

a central position in the Coast Salish World. We use “Island Hul’qumi’num”

to refer to all speakers of Halkomelem, the. Central Coast Salish language

whose range extends from Saanich Inlet to Nanoose Bay on eastern Van

couver Island. These peoples collectively share a common language, culture,
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and history. The terms “Hul’qumi’num” and “Hul’qumi’num Mustimuhw”

(The People) refer explicitly to the six closely related First Nations who com

prise theHTG: the Chemainus FirstNation, the Cowichan Tribes, the Halalt

First Nation, the Lake Cowichan First Nation, the Lyackson First Nation,

and the Penelaküt Tribe.

From the beginning of time, Hul’qumi’num myth, history, and custom

ary law embedded the ancestral relationships of the Hul’qumi’num within

their tetritory:

At the start of the world, the First Ancestors dropped from the sky. These

First Ancestors were powerful people. They cleared the world of dangerous

creatures and settled the original villages throughout Hul’qumi’num terri

tory. These ancestors were imbued with the powers. of transformation.

Humans could change to animals. Common things had uncommon pow

ers. Then the Creator, Xe’els, arrived. He went through the land making

things as they are today. He transformed the First Ancestors [in]to the deer,

[in] to the cedar tree, [in] to the rocks which continue to be found in the

land today.

He taught the Hul’qumi’num people about the respect and obligations

that were required to live in the world. Xe’els transformations live on today

in the animals and places in the landscapes, which carry the history of his

work in their Hul’qumi’num names. Hul’qumi’num Mustimuhw recognize

the special connections we have to our territory and the resources in it, as

we are all descended from those same First Ancestors. We are all related to

the living things and places that were touched by the transformations of

the Creator

From these times immemorial, Hul’qumi’num Mustimuhw have owned

our traditional territories Hul’qumi’num place names blanket the land

Every bay, every peninsula, every rocky island, every bend in the rivers have

Hul’qumi’num names which provide the keys to the extensive knowledge

needed to harvest and steward the resources of the territory owned by

Hul’qumi’num people. From our ancestral villages, Hul’qumi’num people

made extensive use of our territories. The oral histories tell about the

family owned hunting territories and fishing grounds They tell about the

camas-root and berry grounds owned by certain families. They tell about

the clam beds, hunting grounds, and fish weirs held in common for the

community to use Our Aboriginal title to our territory has never been

extinguished The rights to harvest and be the stewards of these resources

come from the obligations created by the Creator and will continue into

the future ‘

The ancient history of Island Hul’qumi’num culture is situated w

the archaeological context of the Gulf of Georgia region, a culture area t
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encompasses the Strait of Georgia, northern Puget Sound, and the lower

Fraser River.8 This archaeological region is contiguous with the extent of

ethnographic Central Coast Salish and Northern Coast Salish cultures, and

archaeologists have generally held that, for the last ten thousand years, this

region has given evidence of continuous indigenous cultural development.

Over one thousand archaeological sites have been recorded in Hul’

qumi’num territory — one of the densest concentrations of archaeological

sites known on the Northwest Coast. Approximately 90 percent of these

recorded archaeological sites are classified as “shell middens.” Although

commonly perceived as simply “refuse,” these archaeological sites are

indicative of past First Nations settlement activity. Formed by the accumu

lation of stratified cultural deposits over thousands of years, shell midden

sites represent some of the most complex archaeOlogical sites in the world.

Today, Hul’qumi’num peoples’ cultural connections to their ancestral

lands, which are situated in a region of British Columbia that is experienc

ing strong population growth, are increasingly threatened by private land

development. For Hui’qumi’num peoples, the protection of archaeological

sites located on private property is an ongoing concern. Most of the water

front real estate in the region are the location of ancient villages, traditional

campgrounds, burial sites, and resource-gathering locations. Archaeologi

cal artifacts and ancient human remains are often accidentally unearthed

during construction projects for residential housing, road construction, and

commercial and industrial land devélopments Archaeological sites and

their materials are subject to natural erosion from waves and storms as well

as to being stolen and damaged by artifact collectors. It is estimated that

many unrecorded archaeological sites exist on private property and are

destroyed by Unregulated land development, although this remains unre

ported. For Hul’qumi’num peoples, the disturbance of these archaeological

sites, their artifacts, and their ancient human remains is a recurring source

of cultural conflict with mainstream Canadian society.

Case Study Methodology

Methods and Approach

In late. 2002, we decided to focus the study on archaeology — specifically,

on ancient heritage sites, artifacts, and ancestral remains. This focus reflects

both the concerns expressed by Hul’qumi’num elders and the research pri

orities of the HTG. HTG staff members drafted a list of potential partici

• pants for interviews (mainly elders). In total, twenty-two people agreed to

be interviewed, both men and women. The participants are registered under

the following tribes: Cowichân, Chemainus, Penelakut, Lyackson, and

Halalt. Lake Cowichan was not able to be included in this study. Never

theless, as, throughout the region, all Hul’qumi’num people are strongly
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interconnected by family ties, band affiliation does not necessarily reflect

where one is from or what one knows. The interviews took place between

February and June 2003. Interview questions focused on three general

aspects of Hul’qumi’num customs, teachings, and laws regarding their

archaeological heritage.9First, we asked whether there were Hul’qumi’num

teachings about the care, use, and protection of ancient heritage sites, arti

facts, and human remains; second, we asked whether Hul’qumi’num cus

tomary laws were being respected and whether it is possible to identify some

of the issues and circumstances that need to change;. and, third, we asked

how we could better address Hul’qumi’num interests in their heritage sites

in Canadian law and how the legal environment might be transformed.

During interviews, participants were asked to share their knowledge

about the topic, and interviewers tried not to interrupt (except for clarifi

cation; to comment, if appropriate; or to probe further). The interviewers

emphasized that only information that could be made public should be

shared. Participants shared what they wanted in a form and at a level with

which they felt comfortable. Some information is held by individuals or

families, and it is considered inappropriate to share it with outsiders. Inter

viewers respected whatever level of sharing was most comfortable for the

participant in question. Participants spoke mainly in English, but many also

used Hul’qumi’num words and phrases.

Themes Emerging from Interviews

To introduce Hul’qumi’num teachings, laws, and beliefs concerning their

archaeological heritage, we present one Hul’qumi’num elder’s narrative of

her personal experience with ancient

sites and remains. In the following
V

excerpt, Ruby Peters recounts her visit to the archaeological excavations at

the Somenos Creek site in October 1994, when a team of university

researchers were conducting large-scale excavations in advance of a resi

dential subdivision development At the time of her visit, archaeologists

had uncovered a large burial feature, which contained three individuals,

and included an elaborately adorned child burial. Several major themes V

V

concerning how Hul’qumi’num elders understand and relate to their

archaeological heritage are revealed in Ruby’s interview

Some people don’t take it serious about human bones But it’s serious It’s

really serious I saw one dig over at Somenos Creek, over here in Duncan

And they had open, open graveyards And they called, called us over there

And I was at the head of the three open graves And being a th ‘thu [medium

or clairvoyant], I can hear them [the spiritsi I can hear them, and when I

got there, the man was really, really angry because of the disturbance that

was going on because they were, they were studying their bones What was

that, two thousand years old And they had the open grave And he was
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really angry and he was just growling. He was really, really mad. And I, I

just, I just spoke to it and try[ed] to calm that man down. And he wouldn’t.

He was just so angry. I went to the next one and it was the wife and she

was crying. She was crying. So I was just talking to, talking to her in my

mind, telling her what was going on. And I went to the next one — there

was a little, it was a child, and that child was just crying and scared He

kept saying, “I’m scared, I’m scared” in Indian. Yeah. Just think, this was

about six years ago. Eight years ago. And i was still talking to them and

praying, standing over those three open graves. And for me that was about

fifteen feet, twenty feet away from us, and her daughter just went para

lyzed. Just then, she went paralyzed. And she came running to me and she

says, “Ruby, Ruby, hurry up! Come and help your niece! Come and help

your niece!” So I followed her. I was crying ... I just finished wiping my face

and [her mother] got there and she called me. I went to her daughter and

it was the right side that was going to paralyze. She couldn’t move it. Just

couldn’t move it anymore. And she said, “Aunty, it just started with my

wrist, now it’s up to my shoulder.” And, I mean, [she] just kept saying, “Do

something. Do something.” I said, “Have yo.u got any tumulh [red ochre, a

mineral used in Coast Salish rituals to protect the living against the super

natural]?” Nobody had any tumulh. Nobody had anything. So I just prayed.

Prayed with my, prayed over my hands and started saying what I had to

say, the words I always use, and I brushed her off. And [I was] telling them

to let, let her go. That she’s there, she’s just, ah, she — that she was just there

helping. Talking to, talking to the spirit in Indian. But her arm, he was

able to move it after. She was able to move it after. But it, when that hap

pened to her, it was the angry one that, that wouldn’t listen to me. That

was the one that did that. And I didn’t get through to him that, that they

were just there to help and work.’° (Ruby Peters)

This Hul’qumi’num elder’s experience upon visiting the archaeological

excavation is the product of a cultural woridview that differs fundamen

tally from that of mainstream Canada. As described in the above passage,

archaeology is perceived less as a valuable scientific pursuit whose purpose

is to learn about the past and more as a socially destructive activity that can

cause harm for people in the present. Ruby Peters believed that the distur

bance of the ancient burial ground at Somenos Creek not only offended

and disrupted relations with the deceased but also resulted in physical dan

ger for the living. Only by conversing with the deceased and using her rit

ual knowledge could she at least partially restore the requisite balance of

relations between the world of the living and the world of the spirits. Her

story teaches us that Hul’qumi’num people value their archaeological her

itage for its social significance. And it instructs us on how important it is

for us to respect Hul’qumi’num customary laws, beliefs, and practices.
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In the above passage, Ruby Peters introduces four key themes:

1 There is a perception within Hul’qumi’nurn culture that their archaeo

logical heritage embodies the physical remains and belongings of their

ancestors, whose spirits are believed to remain part of this world. This

is important because, in many non-Western cultures, there is no separ

ation between the “real” and “supernatural realms” or between past

and present.

2 Hul’qumi’num persons are socially obliged to undertake the steward

ship of their ancestral family remains so that they may maintain the

appropriate reciprocal relations between the living and the spirit world.

3 Hul’qumi’num culture maintains strict customary laws, inherited social

roles, behaviours, and ceremonial practices to control supernatural

power and to mediate physical contact with the spirit world, which is

inherently potent and dangerous to the living.

4 Due to factors both inside and outside the community, Hul’qumi’num

elders today perceive problems in upholding the customary laws asso

ciated with their heritage.

The remainder of this chapter explores these four themes by analyzing inter

views with Hul’qumi’num elders.

Ancient Sites

Before lookng at what teachings Hul’qumi’num elders are willing to share

regarding their ancient sites and remains, it is important to consider how

the Hul’qumi’num define their archaeological heritage:

Teachings about ancient sites ... what’s an ancient site? An ancient site

could be an old village, the s-hiilthun, which is your midden. Midden, I

guess, is an early way of saying where you put your garbage, your shells.

[lit wasn’t garbage like it is today, it was shells and bones over time that

accumulates. That’s an ancient site. It could be also important areas such

as where [The First Ancestors in the creation era] Stutson landed or Siyalutsu

or Swütun.1’(Arvid Charlie)

When their new sites are a few years old they’re called heritage. Our sites have

been here thousands of years. Their sites, if they’re old, may be a hundred

I was asking what a “midden” was. He told me that it’s when they find

clamshells and the bones of the things that they used to eat a long time

ago. I said, “That sounds like a grave.” They shouldn’t call them middens.

That’s what we call shmuqwela. That’s the real word for grave. I don’t like

how they call them middens.12 (Roy Edwards)
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and fifty years. They say it’s old, but to us that was yesterday. Our ancient

sites — since time immemorial. They value their places that [are onlyl a

few years old. To us, our old, much older sites are very important to us.

Many of these places have our old people buried in them. So it’s not only

a heritage site, it’s a graveyard. So when I say why not — to me that means

a lot — if they can have important places that are only [a] few years

old, why not? Why can’t we say our places are important to us? Because

they are our culture, our heritage. It’s about our past and it’s our future.

(Arvid Charlie)

As Hul’qumi’num elders clearly illustrate, their archaeological heritage is

of enduring significance to their cultural identity. Their heritage sites are

broadly defined: ancient sites are perceived not only as the tangible remains

•of ancestral ‘village settlements and cemeteries but also as the sites where

the mythic First Ancestors fell from the sky. Hul’qumi’num make no dis

tinctions between either archaeological and historical sites or between his

torical and mythic sites. As Arvid Charlie asserts, these ancestral sites are

•an important part of Hul’qumi’num cultural identity: “[T]hey are our cul

ture, our heritage. It’s about our past and it’s our future.”

Many Hul’qumi’num people believe that there should be no conceptual

difference made between archaeological sites (of any type) and cemeteries

—a point that has significant implications and is discussed at length in this

chapter. Ancient burial sites, historical graveyards, human remains, and

funerary artifacts dominated the narratives of all the Hul’qumi’num elders

whom we interviewed. In fact, the subject of burials so dominated the dis

cussions of heritage issues that, if other site types were mentioned during

the interviews, it was usually only as an indirect reference to their impor

tance as burial locations.

Hui•’qumi’num elders consider the use of archaeological terms that disas

sociate the human element from these heritage sites to be especially inap

propriate. For example, the application of the general term “shell midden”

to their ancient villages and cemeteries is regarded as disrespectful, particu

larly with its connotation of household refuse As the direct descendants of

this archaeological heritage, Hul’qumi’num elders view their archaeological

sites as cemeteries and reject the use of abstract, general terms that detract

from a genuine appreciation of their human history They openly commem

orate their ancient heritage sites as the monuments of their ancestors.

Hul’qumi’num Teachings about Ancient Sites and Remains

Hul’qumi’num customary laws, as applied to their heritage, are based on

two principles respect and reciprocity Therefore, before turning to a more

general discussion of Hul’qumi’num customary laws and practices, we pro

vide a close examination of these two principles
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Principle of Respect: Places and Belongings of the Ancestors

If there is one central principle that underlies all discussion about archaeo

logical heritage, it is that the ancestors and their ancestral places must be

respected:

Have I received any teachings from my parents or elders? Yes. I’ve always

been told to be, to be careful and be mindful [of] our, of our ancestors. You

always pay respect. It’s like when you visit, visit a gravesite, you have to

carry yourself in a certain way. You always have to have a prayer in your

heart and tsiit sul’hween [thank the ancestors] I guess. Thank them, and in

a very respectful way.13 (Charles Seymour)

As for our teachings, I guess the only teachings that I can speak about are

[those that involve) learning from experience with attending funerals, car

ing for the dead. It’s out of respect. And that, I guess that’s the only teach

ings that I can reflect [on) that way. Just respect for our relatives who have

gone before us and who have made a path for us in our lives.14 (Richard

Thomas)

There are very many ancient sites that should be treated with respect. And

I think that our non-First Nations people should also treat our ancient sites

and human remains with the same kind of respect that they would want

their ancestors and human remains to be [given) 15 (George Harris)

It is evident that Hul’qumi’num elders primarily value their archaeo

logical heritage sites and artifacts not as objects or “things” of importance

in themselves but, rather, because they embody social values that connect

“people,” particularly themselves and their ancestors. Respect for ones’ fore

bears is deep-rooted in Coast Salish culture. In their broad social networks,

which are based on kinship, knowledge of family history and respect for

family relations are essential for maintaining status and social influence. Kin

ship relations are recognized to extend not only across broad geographic

regions but also across generations Hul’qumi’num people today treat their

archaeological heritage as a natural extension of their system of kinship and

their customary laws regarding inherited property and mortuary practices

Yhe Hul’qumi’num elders’ belief that their ancestors continue to main

tain ownership of their cultural property is most clearly expressed in the

discussion of artifacts

Ancient objects, when we’re finding them, in a way, we cherish it The peo

ple cherish it because it belonged to our ancestors, ancient objects We don’t

touch it when it’s from a graveyard We don’t touch it when it’s in the cas

ket or the little homes [above ground grave houses) that I remember We
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don’t touch that. That belongs to them. And we’re forbidden to touch it.

But when we find — like, lately, the odd time, people find it. And we cher

ish it as long as it’s not in the graveyard.16 (Florence James)

With regard to teachings or caring for them, all of these belongings, they

belong to individuals. And just, you know, like, you know, take yourself,

for example. You know, you’re wearing a necklace. and probably have ear

rings and stuff like that, you know, thathas some of your essence on there

you know to be part of you. What we were told is that person still knows

it’s theirs. Like if a person finds whatever, like I was talking about that carv

ing, you find something and what if that spirit is like, you know, that’s

mine.17 (Sylvia Harris)

We were taught not to take anything from a grave. Even now, you don’t do

that. You respect the deceased because if you take something from there,

something bad will happen to you. And bringing something home from,

from a dead person, they’ll always follow what they own and they’ll want

it back. And, and that’s when you’ll get haunted. And you won’t have no

rest. You’ll be bothered all the time until you return that.’8 (Mabel Mitchell)

It’s not a treasure. it’s people’s belongings, belonging to that person ... if

they’re digging and they, they have to know it’s a grave. But they keep on,

you know, like they found a treasure and, and that really just scared me,

and, you know, [broke] my heart, you know. How, why. did they do that?

You know, when they start breaking up the area to find more treasures, which

is, wasn’t a treasure at -all. It was, it belonged to that person or people.19

(Sally Norris)

People often find old stone tools or ancient .objects [while they are] walk

ing along the beach or digging in their backyards. Are there teachings about

caring for or handling these? Well, again, it’s from the ancient times. And

do I say it’s mine? Some people say I found it. It’s mine. And well, like, let’s

use the name, we’ll say it, forrn example, eh? Some people say my Indian

name is mine. It belongs to me. And [in Hul’qurni’num] teaching ... it’s the

other way. It’s I belong to the name. That’s not mine alone, my name, is

not mine alone, anybody in my family or from that ancestry can take that

name. They belong to the name also. So any artifact, I say it belongs to the

old, ancient times.2°(Abner Thorne)

According to Hul’qumi’num elders, artifacts remain the possession of the

ancestor who originally made or used it. They make an important distinc

tion between artifacts that are found in burials and artifacts that are found

elsewhere. Artifacts found in graves are recognized to have been deliberately
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placed there for the deceased and it is understood that they are not meant

for the living. Artifacts that are not burial-related are cherished, and the

ethics regarding possession of these are comparable to the ethics regarding

•the holding of an ancestral “name.” Like a name, an artifact is not some

thing that an individual owns but, rather, something that is owned by the

family, extended household, or group and that the holder must honour

through good conduct and pass along to the care of her/his descendants.

Principle of Reciprocity: A Continuity of Relations between the Living

and the Ancestors

Hul’qumi’num peoples maintain strong customary laws concerning the

dead, and these laws profoundly influence their experiences of their archaeo

logical heritage. Traditionally, in Central Coast Salish society, proper respect

for and care of the deceased are family obligations. The many social and

ceremonial responsibilities associated with a death in the family do not end

with the event of burial but, rather, persist through the generations:

These burial sites were a family responsibility to see that, to protect them,

to keep people away from them.21 (Ross Modeste)

As it’s been told to me; you know, like if you were the family member, it’s

up to you to take care of your family member. And then that goes back as

far as possible. I mean, today we take care of the graves. (Charles Seymour)

Our people used to look after our own dead, look after our own dead peo

ple. Those were things that were handed down from family to family.22

(August Sylvester)

We’re always taught to be respectful. For remains, there’s all of that teach

ing with regard to the afterlife, the spirits. And that’ why it’s, that’s why

we’re always taught to be careful and beware. How we take care of our dead,

you know, the process we go through with regard to the preparation, the

four days, how we put our people to rest and all of that, you know that,

that all has a meaning. How we believe in an afterlife and how we take care

of our loved ones, even after they’re long gone. (Sylvia Harris)

Hul’qumi’num elders teach that there is an underlying principle of reci

procity that guides one’s social responsibility for the deceased. It is the

responsibility of the family to ensure that their deceased are afforded a

proper funeral, that their burial site and physical remains are respected,

that the needs of their spirits are tended to through the appropriate mor

tuary rituals. The dead are dependent upon living family members to pr

vide them with food, belongings, and respect.23 Families who neglect J
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deceased are morally denounced not only by other families but also by the

deceased themselves.24 Improper care of the deceased becomes a com

munity concern. Any offence to the dead, whether committed through

neglect or impropriety, is regarded as dangerous not only for the deceased’s

family members but also for the entire community.

This relationship between the living and the deceased is reciprocal; that

is, it is based on a mutually beneficial exchange. This relationship is exem

plified in the following passage:

I was carrying posts, we were fencing a graveyard, an old graveyard that

used to have huts. So it was cleared, brushed out, and we were supplying

the fence materials. So we were packing it across, right across the graveyard

from that top side where the tractor was with all the posts. And I seen what

I thought was a bone when I was carrying this post. On the way back up I

looked at it and it was a, looked like part of a skull. That was my first exper

ience with something like that. And I told the guys, “I know what it is. It

looks like part of a skull.” So several trips later, we’re carrying the posts back

and forth, carrying one at a time, I seen what looked like part of a jaw. So

I gently lifted it up and it was a lower jaw. So there was two pieces: part of

a skull, part of a jaw. So I just put them together and that night I asked an

elder, “What should I do with it? What should we do with it?” He asked

me what I .had done with it, and I told him it’s, it’s laying there on the

ground. He says, “Well, you foundit. You should tend to it right away. First

thing in the morning, you be there and you look after it.” So the next morn

ing, I took a friend with me and we went and looked at it and buried it. I

go visit it once in a while. I was there a week ago just to visit. I don’t know

who it was Part of that was, was said to me was, “Don’t be afraid of it

You’ll look after it One day it may look after you somehow” But having

said that, this other one’s also very important, which is almost opposite If

a person is afraid, they shouldn’t be there. Meaning for :their own safety,

they should avoid these kinds of places or situations. And I really, really

believe that (Arvid Charlie)

Arvid Charlie’s discovery of the exposed human remains indicated that

he was personally responsible for the care of the deceased, even though he

“[didn’t] know who it was “Although he understood that they may not be

related by kinship, the Hul’qumi’num elder reburied the deceased’s remains
both out of respect andout of the belief that one may benefit by develop
ing personal relationships with the dead

[W]hen you’re down [by] the river you always hear them [spirits] on the
canoes, how they used to travel[] You could hear them coming, you
could see them A lot of our young fellas have experienced that, if they[]
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use the river. It happened since I was a young fella that they’re always

around. That you’re not supposed to be scared or — our people always, our

parents used to just tell us not to get, not to be scared. That they’re look

ing after us. And you have to thank them for being there.25 (Bernard Joe)

As these accounts indicate, the obligation to care for and respect the

deceased is not based solely upon fear; rather, it is understood that it is

advantageous to foster relations that can potentially result in supErnatural

protection, knowledge, and advice.26 Thus, while the dead are understood

to possess dangerous non-human powers that may be used against the liv

ing, those who earn their confidence may receive their favour and spiritual

guidance. This reciprocal relationship between the living and the dead

strongly influences Hul’quminum customary laws associated with their

archaeological heritage.

Ways That People Care for and Protect Ancient Sites

In our investigation of Hul’qumi’nüm teachings about their heritage, we

found three primary customary laws pertaining to (1) an inherited right to

care for the dead, (2) non-disturbance, and (3) avoidance.

I’m a thi’thu’. I look after the people. I do a lot of spiritual work, and the

things that belong to us, my family, it goes only from mother to daughter,

or father to the children, and it doesn’t go outside. It stays that way. And

it’s handed down like that and it’s never written. I’ve been asked so many

times to have it written. But my answer is: “No. I will not share what belongs

to my family, not even for recording, not even for a video.” [I will not share

this with] the public because that’s the way it is with our family. It’s never

shared. It belongs to the family and it’s passed on that way. All the laws

that go with it will be given to them; the words, that will be given to them.

Law of Inherited Right to Care for the Dead

In Coast Salish culture, there are stringent customary laws concerning the

inheritance of family knOwledge, rights, and property. In Hul’qumi’num

culture the. care of the dead is strictly observed and is considered to be an

important inherited family right. It is customary that only certain families

are responsible for handling the remains of the dead and mediating with

the non-human spirit world.

Based on this customary law, the elders provide a select number of peo

ple with intensive education and training concerning this inherited ritual

knowledge. As Ruby Peters notes of her inherited role as a thi’thu’, or per

son who has the ability to converse with the deceased, the private know

ledge needed to undertake her duties is passed on according to strict rules

of descent and is never shared with others:
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It will not go outside the family, not to the media, not to anyone outside

the family. But directly, it’s been like that from the beginning of time, from

the First. My, the name. Hwuneem was one of the First Ones that dropped

[from the sky] and that’s where that came from. And it’s going to stay that
way. I’m giving it directly to my children. So, it’s true. It’s not written, It’s

not shared, but it does exist. The most sacred — the words, the prayers —

everything that goes with it is very important ... the prayers that go along

with the things that we do is not shared with anyone. (Ruby Peters)

People recognized as possessing these inherited rights and ritual know

ledge may be hired by other families to help them perform their obligations

towards their deceased family members:

Before white man law, we took care of our own dead. There, there were spe

cialties. Someone would prepare the body for burial, the same as a morti

cian, I guess. But we didn’t stuff them with any of the things they do today.

There was special people, they still have them today, special people that dig

the graves. We’re no longer allowed to take care of our own dead [due to

provincial regulations] •27 (Ray Peter)

Our people used to look after our own dead, loOk after our own dead peo

ple. Those were things that were handed down from family to family, just

like medicine people. You only teach your grandchildren, you don’t teach

you[r] children. As it gets handed down, it skips one generation at a time.

So always teach the, either a girl or a boy, teach[] [them] medicines or teach

[] [them] how to look after dead people. (August Sylvester)

When we first moved there ... that was, nothing but burial sites there. And

we’d — when we put the waterline and water in ‘and sewer line and every

thing they were finding. But we had asked two elders to lead us in the way

of protecting it. So they followed the line and they just kind of used, just
wrapped them up in blankets and then they brought them up. That’s one
place I didn’t go, where they brought them But we trusted these two elderly

guys, you know28 (Irene Harris)

Certain time my grandfather, my late grandmother, she was hired to take
care of the remains. When the person became ‘deceased, she had the job of
bathing them and dressing them and having them ready And my late
grandfather, he used to make the caskets So that had to have a prayer, and
he made it out of — all I can remember seeing was little strips of wood He
made it out of cedar As you know, cedar keeps well Even if you put it in
the ground, it keeps And so our people, from what I saw as a little child —

I he always had the certain bows of a tree and he’d go there and he’d
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bless the casket and line it and then place the, the body in there. And then

mygrandmother would bathe them, dress them and, and that was her, her

job. And she was a very strong-willed person. She knew the tradition really

well. So that was her job. That’s what I remember. And I was with her since

I was nine months old, as a little girl ... So all the teachings, if it was for

the sites and remains, that’s how it was taught to us. (Florence James)

In Coast Salish mortuary tradition there existed a number of professional

ritual specialists who were hired to perform specific ceremonial roles regard

ing the care of the deceased.29 At the death of a family member, Hul’

qumi’num families would arrange to hire these specialists from outside of

their immediate family. They included morticians, who would wash and pre

pare the corpse; coffin makers, who would construct the cedar box or casket;

ceremonial dancers, who would lead the funerary procession with their

cleansing rattles and prayers; pall bearers, who wou’ld carry the coffin to the

burial site; and ceremonial mourners, who would lament the deceased. A pub

lic memorial was held several• years after a death, at which time specialists

who handled the dead were hired to disinter and rewrap the blankets of the

deceased before reinterring her/him. For many years after the funeral and

memorial ceremonies families hired thi’thu’ to conduct burning ceremonials

to ritually feed the spirits of the dead. These specialists were engaged to ensure

that the appropriate ceremonial practices would prepare the deceased for their

final place of rest. These persons were trained to ensure that no harm came

to the living as a result of any contact with the deceased.

The rOle of many of these specialists appears to have greatly diminished

since contact. With the introduction of Christianity, provincial cemetery

legislation, and the funeral home industry, many of these ceremonial roles

have been abandoned, outlawed, or transformed. However, new inherited

roles have been created. Perhaps the most important of these new roles, at

least with regard to archaeological heritage, is the position of grave digger.

Since the abandonment of above-ground interment for the Christian prac

tice of below-ground interment, grave diggers have risen to a prominent

position in Hul’qumi’num mortuary life It is likely that this ceremonial

role was originally filled by family members who had the inherited right to

physically handle deceased remains (e g, morticians or specialists who tra

ditionally rewrapped the disinterred remains)

Today, Hul’qumi’num elders maintain that it is these ritual specialists

who are responsible for the handling of any ancient human remains that

are disturbed by natural erosion, land development, or archaeological exca

vation The disturbance or removal of any ancient human remains without

the appropriate guidance of these ritual specialists is considered to be

against Hul’qumi’num customary law, which recognizes Hul’qumi’num

peoples’ primary authority to care for the dead as an inherited family right
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Law of Non-Disturbance
How do the Hul’qumi’num practise the principles of respect and reciproc
ity in relation to their archaeological heritage? The foremost customary law
is that these ancient sites and remains should not be physically disturbed:

Are there ways people protect? [T]hey didn’t disturb them. They, it was a
burial site, like a white man’s graveyard. That’s the way they look at it, you
know. That’s, that it wasn’t to be bothered. And I guess I went through that
in away. It’s disdainful to see that, like that instance of skeletal remains
being brought out in the open to people. (Abner Thorne)

You don’t go digging them up, such as developments or things: like that,
•dig them up today. The worst scenario example would be ... where the city
of Blame [Washington] hired a contractor to go in and [dig] a big hole about
eighteen feet deep by about a hundred and eighty feet square, approxi
mately. It was all midden. Many, many remains, skeletal remains and arti
facts [were] in there. There’s one that’s ongoing right now and that’s at
South Pender Island, I went there on one of the investigation trips. And we
did see some bones. And we were informed that there was a bone or bones
sent somewhere and it was identified as human. And we also did see many
artifacts there and we were walking around. And that’s ongoing right now
and negotiations are being done. We have concerns that the haste to look
after, it [means that] then we have many things overlooked. Another exam
ple can be right here at home, at Somenos Creek, where the developer dug
up a bunch of, bunch of our ancestors. Those were put back, but now the
‘guy wants to do some more development there. And that, that’s ongoing.
So for us, hwuhwilmuhw [First Nation people] we do our best not to disturb
them When you cause disturbance, you really bring bad things upon your
self or your family People responsible, things can happen to them or maybe
to one of their loved ones I need to take it one further Even if you’re not
part of the people that wrecked the site, knowing about it makes you
responsible to do something about it (Arvid Charlie)

Hul’qumi’num elders “do [their] best not to disturb” their deceased family
members This customary law of non-disturbance may be seen as parallel to
the professional archaeological ethics of site conservation However, the cul
tural values behind these seemingly complementary ethics fundamentally
differ from one another For archaeologists, these places are valued as non
renewable cultural resources that represent important sources of information
about the past It is understood that once an archaeological site is disturbed,
the information one needs in order to learn about the past is irreplaceably
destroyed For this reason, professional ethics dictate that, for the benefit of
future generations, archaeologists minimize their destruction of sites From
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a Hul’qumi’num perspective, however, these ancient sites are valued as pow

erful ancestral places that must be protected out of respect for past genera

tions. Such places were considered xe’xe — sacred and spiritually potent. The

disturbance of these ancestral places is believed to have mortal consequences

for the living. Out of respect and fear of reprisal, Hul’qumi’num customary

law instructs persons not to disturb their ancient sites.

However, there are traditional Hul’qumi’num mortuary practices that do

intentionally disturb, and even remove, remains of the dead; but this is done

only under culturally appropriate circumstances. For example, the ceremo

nial disinterment and redressing of a deceased family member’s remains

during a memorial is an ancient Coast Salish mortuary practice, and it con

tinud until recent times. Similarly, the Hul’qumi’num currently engage in

the ceremonial removal of human remains that are threatened by such dis

turbances as those caused by natural erosion. If ancient human remains are

removed from a burial site, Hul’qumi’num ethics maintain that, if people

are to properly tend to their social relations and to enforce customary law,

these bones need to be ceremonially reburied in the same location:

When they are disturbed, you need to ‘a’lhut [respect them]. You need to

look after whatever’s been dug up. and preferably put it back in the same

spot or vicinity. Sometimes it gets impossible to put them back, but every

effort has to be made to get them back into the same area. (Arvid Charlie)

Well, I’ll begin [with] my experience with the remains. As a young fella,

my dad used to dig. And find bones in the ... and as soon as he found that,

I used to help him. As soon as we found it, we’d wrap it with [a] blanket

and rebury it. Almost at the place not too far from where we find them.

And he’s always told me if we, when we do that, we have to say a prayer.

In our own way, and he always told me maybe some of our people didn’t

know our prayers. At that time. So we just said what we — a few prayers for

them. It was just like, more like ‘a’lhut in a way. That’s why we wrapped

them in the blankets. Down here by the rivers there’s, every winter there’s

— the river gets big and the bones start to show up again. Always about three

or four we’d have to move. We don’t have an answer for — some say we

should put some piles of rocks or protect it from caving in again. But when

we, when we find remains, we usually put them in a, wrap them up, put

them in box and then the, we use our traditional ways. Which is the shul

muhwtsus, it’s a rattle. That’s what we always use when we, when we move

them. (Bernard Joe)

If they’ve been washed into the river or to the beach, you need to ‘a ‘ihut —

look after them somehow. If the bank is eroding further back, then you

need toremove what’s in the bank and find a safe place to, to rebury them.
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We have at least two places where the river, riverbank is eroding. And the
remains [have] been exposed. We’ve been taking those remains out of the
ground, pick up what’s exposed, dig back a little ways, take the remains out

of the ground and then rebury them ... at a set aside place for doing that.

(Arvid Charlie)

And if any site was seen where maybe bears got at them and ripped them

apart, the families knew who the remains were and they’d tell the family

and they’d go up there and make repairs. And maybe even move them. And

even up to today, in modern times, there have been cases where the cer

tain ones who have this job of burial and removing of remains and pray

ing to them, they would be called upon to dig them up and move them

and rebury them. (Ross Modeste)

The Hul’qumi’num term “a’lhut” (to respect/to take care of) expresses

the intention behind the Coast Salish practice of caring for human remains.

The removal of human remains to a separate location is permitted only

under a restricted set of circumstances, such as their protection of burial

sites threatened by natural erosion, flooding, or natural occurrence. With

the advent of Christianity in the mid- to late nineteenth century, many trad

itional above-ground burial sites were disused or abandoned and the human

remains removed and buried within consecrated ground in village ceme

teries. The removal of entire cemeteries to new village locations has been
historically documented and has occurred under culturally appropriate cir

cumstánces.3°However, it is important to state that the customs that allow

the intentional disturbance of human remains are not intended to be dis

respectful to the dead. Nor is it the intention of Hul’qumi’num elders to
disturb remains simply because it might be profitable for the living.

Law of Avoidance
As a precaution against the dangers associated with contact with the dead,
Hul’qumi’num elders maintain strict laws to prohibit access to ancient bur
ial grounds, human remains, and funerary artifacts. In particular, persons
who are considered .xe’xe (spiritu,ally potent/vulnerable), such as children
and pregnant ormenstruating women, were specifically instructed to avoid
visiting burial places or to come into contact with any human remains:

What they call sacred sites, ancient sites — well, they call them sacred, where
you might find remains. We were just, we were never allowed to go around
them, anywhere near any sacred sites, ancient sites. (Ray Peter)

At one time, when I was a little girl, they bulldozed the road through there
‘cause they talked them into making a road. .So that’s recently, I was probably
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about just going ihto school age, Grade 1. And they ploughed the road wide

there and all the remains came out of the ground. And there was a little

white picket fence around it at my time. And we never walked near it or

[went] into it at any time. We never did. And that’s what they taught us.

And a certain time of the day, we had to be in because of it. So like, four

or five o’clock is the latest they’d ever allow us to be out because you weren’t

to be out when the spirits [were] moving about. That’s what they called it.

That was my mom’s grandfather lived at the point. And so anybody that

was deceased [was] placed in those little homes made of cedar. And they

•shut the door and we were forbidden to go there. (Florence James)

And it was in our culture, held very sacred, and it was taboo to go to these

sites without a reason. So children would be told of this, to keep away from

them ... And these sites were held very sacred, probably more so than our

present cemeteries because today we know where these cemeteries are. We

know where our loved ones are buried. (Ross Modeste)

But in the certain day, they, they wouldn’t bring the remains into a house or

anywhere. They just had a little building where they kept it. (Irene Harris)

A marked separation is maintained between the space of the living and

the space of the dead. The dead and their belongings are not allowed within

the houses of the living, and the living are forbidden to trespass upon the

resting places of the dead. This separation encompasses the funerary arti

facts and belongings of the deceased:

I don’t think our own people kept such things in their house. Because there

are teachings that you can’t hold on to those in the house because of the

children there. [These things are] [jiust either brought way up in the moun

tain and hidden there or just put with the deceased. So with these things,

there [is] a snu’uy’ulh [cultural teaching] [just as there is with regard to]

respect for the deceased.31 (RonAlphonse)

[Finding artifacts while you are] walking along the beach may be different

than digging [them up] in another place. So also, [with] along the beach I’d

add along the river — erosion. You definitely can’t leave [them] there or some

body else is going to come up and pick them up. Some of them were lost by

the previous owner but some of them were buried along with the owner at

the gravesite. So from what I’m told, if it’s a known gravesite, you put it back

somewhere there where it won’t be eroded again. (Arvid Charlie)

Those things, they should be returned back to the people that [live near]

where they were buried or where they were dug up Our way is to rebury
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everything that was picked up there. It’s not to keep and show off in a

museum. And those people must’ve wanted it, [that] is why it’s buried with

them. (August Sylvester)

The spiritual pollution that results from visiting a burial ground or mak

ing physical contact with the deceased’s remains or belongings is under

stood to be life-thieatening. The power of death is believed to have such

potency that even indirect contact with the deceased can be fatal. For this

reason, there are many restrictions on behaviour associated with funerals

and on persons who work with the dead. Persons who work with the dead

have the inherited right to do so and, thus, have the ritual knowledge with

which to protect themselves. These people commonly make ceremonial use

of the pigment tumulh (red ochre) because it is known to guard against

supernatural power. However, even with their ritual knowledge, it is under

stood that these persons may inadvertently spread lingering spiritual con

tagion to those around them. Thus, in order to spiritually cleanse them

selves, all who come in direct contact with the dead are segregated from the

living for a period of days:

Our weak people don’t go to the graveyard. But also the other way around,

if I go.. [speaking Hul’qumi’num] [to the] graveyard or the wake, I shouldn’t

go visit somebody, whether it’s a child or an older person for a certain amount

of time. I think that needs to be mentioned a lot of times now, because many

of our children today, not only children, they come straight from a funeral

and they go visit their elder and that elder is not well. (Arvid Charlie)

When you’re a digger, you’re not allowed togo near your kids. You have to

rinse yourself off, you still can’t touch your kids Lots of restrictions on

whatever you do. (Bernard Joe)

There was like a warning, like what I was telling you in the first place, that

if you have children not to get involved in it, you know, because you are

protecting your children And so many of the people that were working on

the pipeline were told if they found any remains that you had to stay away,

not to [get] near because it’s for the protection of your children And if your
wife was pregnant, that was the most important part of it ... So the longest

you ever kept remains was four days, and then they were buried And then

after that, the one to do the burial of the remains I used to wonder why
because my grandfather was one of them. He’d be gone for four days. When
I did try to ask, he wouldn’t answer me It was quite a while later and then
he told me He says, “When you work with human remains, you have to
sacrifice four days and be able to stay away from your family” (Irene Harris)
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The Hul’qumi’num customary law regarding respect for the dead affects

peoples’ daily schedule. Not only are persons limited in their access to bur

ial grounds, but there are also important restrictions regarding the time of

the day at which certain activities can be performed:

My grandfather used to tell us stories about it and you respect [the} remains

of your family and other families. Don’t walk around there in the, after the

mid-afternoon, that’s when they asked us not to be inside the cemetery.

sites, nowadays. (Florence James)

My grandfather used to tell us, “You don’t go walking around at night time.

It’s no-no time for people to be out in the night time.” And he used to say,

just people that kill stay[ j out in the night time, he used to tell us. [laughs].

That’s when me and my late brother were kids. Yeah, he said when you go

out at night time, if you want to be out at night time, you’re looking for

trouble. You will find trouble if you stay out at n.ight. That’s why you have

to just stay home where it’s safe. Another thing, when the kids are small

yet, he says the peOple that are in spirit [form], they start coming .... [in]

the late afternoon. And he used to tell the kids during that time, you bring

them in and let them be out ofthe people’s way that are, you know, going

by, walking, or ... people that you don’t see. But I think that’s true because

there has been so [much] of this, you know, people getting sick and the

doctor can’t see what it is. They don’t understand, and that’s that, you

know. So I think it’s very true what the old people used to say a long time

ago.32 (Amelia Bob)

We don’t, we don’t move our dead, dead people at night. We only move

them in the daytime. The reason is they travel from three o’clock until six

in the morning. We’re not supposed to move our dead people at that time

until six in the morning. That would be like taking their body away and

moving it somewhere. Then they have to come back and then they have to

look for the body — where did their body go? Things like that we don’t do.

You’ve got to respect our people. That’s why they say .you make sure you

bury your, your dead before twelve o’clock because they’re still home. Later

and later, you don’t know. You might miss, they’re already gone and then

you bury them and they don’t know where they’re at. That’s why we’ve got

laws for burial and looking.after our people. (August Sylvester)

According to Hul’qumi’num customary law, it is dangerous for the living

to be outside at night. It is believed that at dusk, with the setting of the

sun, the curtain between .the spirit world is. drawn open and the spirits of

the deceased cross over into the world of the living. Out of loneliness for

their family, the spirits of the deceased are known to follow persons home
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at night, where they can cause soul loss, iii health, even death. Pregnant

women and children were especially instructed to be inside “after the mid-

afternoon.” The exact time of the curfew is debated: some elders say the

dead rise after 3:00 p.m., others say 5:00 p.m. or 6:00 p.m. With the rising

of the sun, however, all agreed that it was safe for the living to venture out

doors as the deceased would have returned to their rest in the spirit world.

Although the customary law of avoidance instructs people to generally

avoid burial sites, there are certain times of the year when people may com

munally visit burial grounds. The most important of these involved family

ceremonies for the remembrance of deceased ancestors:

But in my times, they had a short time when they wanted to visit and clean.

A certain time of year in the spring when everything is growing, they’d

clean it. The whole family could get together and clean it and then have

lunch together in one of the homes, you know. And that was getting-

together time. (Florence James)

So this is what I learned from my ancestors, like my grandmother and my

dad, was to go there at least once a year and clear the graveyards out and

to burn food. So that was something all our people did. Sometimes, every

body that had loved ones there would go there and clean the graveyard out,

all work[ed] together. (Mabel Mitchell)

The way, the way that things go and the way that - you know, and at certain

times of the year, they used to have elders, all the elders used to get together

and they would be burning food for the whole village. And at that time, the

children were invited to go because they said that’s the only time you give

the, your deceased people a feast, that they want to see your, your family too.

So all the children were there when they had that feast. (Irene Harris)

To us, our young ones are always important, whether they’re alive or

whether they’re deceased. Maybe one that goes to show it is how we burn

fOod, every now and then: Someday, there’d be a — my family doesn’t do it

every year because our teaching for that is, they’re just starting their jour

ney and they’re called back again for another feast. They can’t, can’t get to

where they’re supposed to be going. (Arvid Charlie)

At least once a year extended families would gather together to weed and

clean their burial grounds and share a meal with their deceased family mem

bers. On these commemorative occasions, all persons were invited to their

family burial ground, including women and children. The family would hire

a thi’thu’to perform a “burning ceremony,” and a feast would be held in hon

our of the deceased family members, with food being ritually burned so that
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it would feed the spirits of the dead. On this day, the customary law of avoid

ance that separates the dead and the living would be suspended. These annual

events were valued as social occasions and as opportunities to instruct the

young in traditional ways, when all members of a family’s extended rela

tions, living and deceased, were rettnited in honour of their kin.

Summary of Emergent Themes

In summary, Hul’qumi’num elders apply strict principles and customary

laws to the protection of their archaeological heritage. These principles and

laws are based on traditional beliefs that deal with kinship, particularly

property rights and mortuary practices.

Hul!qumi’num peoples value their archaeological heritage as monuments

of their ancestors. They perceive little distinction between their archaeo

logical heritage sites and their historical cemeteries. For Hul’qumi’num

elders, their archaeological sites are cemeteries. They believe that their

archaeological heritage consists of cultural property that is owned by their

ancestors. Hul’qumi’num peoples are obligated to care for their ancestors,

who are dependent upon the living for their spiritual needs. A family is

obliged to have jurisdiction over and to manage the burial site and cultural

property of its deceased members. It is especially important that family

members care for the human remains of their ancestors. However,

Hul’qumi’num customary laws restrict access to cemeteries and ancestral

remains. Professional ritual specialists, who come only from certain fam

ilies, possess the inherited right to care for the dead.

Any physical disturbance to cemeteries and human remains is strictly pro

hibited. There are regulations to remove and rebury disturbed human

remains, but these are applied only within a restricted set of culturally

appropriate circumstances and under the ceremonial guidance of ritual spe

cialists. In general, however, it is prohibited to enter cemeteries or to phys

ically contact human remains.

The Hul’qumi’num maintain a marked separation between the space of

the living and the space of the dead. Nevertheless, there are ceremonial

occasions during which this customary law is suspended. During memor

ials and burning ceremonies, families reunite to tend to their cemeteries,

to feast, and to honour their ancestral dead. The spiritual potency of death

is such that any violation of these customary laws regarding ancient sites

and remains may be fatal to the living. Any offence to the spirits of the

deceased might be punished by illness, paralysis, or death not only for the

offender but also for other members in the community.

Emergent Problems with Regard to Respecting Hul’qum’num

Teachings

An important goal of this study of Hul’qumi’num heritage law involves
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identifying the problems that Hul’qumi’num peoples currently encounter

in the observance of their teachings about their heritage. To this end, we

asked the question: What do you think are some of the problems that

Hul’qumi’num people face in protecting ancient sites, artifacts, and human

remains? In the following section, we examine four themes that emerged

from participants’ responses: (1) public attitudes about First Nations her

itage; (2) land politics; (3) provincial heritage legislation and management;

and (4) the research, collection, and repatriation of archaeological mater

ials. We examine these themes both outside and inside the Hul’qumi’num

community.

Problems Outside the Community

Public Attitudes: Upholding a Principle of Respect

How Hul’qumi’num peoples perceive public attitudes towards the protec

tion of their archaeological heritage is a primary theme in this study. Essen

tially, the Hul’qumi’num think that their aboriginal heritage is not publicly

valued in British Columbia, that it is not respected as a part of Canadian

heritage. In the following excerpt, Hul’qumi’num elder August Sylvester

describes his experience assisting at an archaeological site that has been dis

turbed. Here, he relays a sentiment that is commonly expressed by many

property developers in British Columbia:

I went down there and there’s a white man building a home and the peo

ple are wondering how to do it. That was a proper burial site until the white

people started building there ... It must’ve been a lot of people there.

Must’ve been a big reserve. How the Indians moved away or lost that park,

I don’t know. But there is homes there and they’re building swimming pools

and they’re finding artifacts and bones. And they waited a long time before

they told anyone that there was a lot of artifacts and bones there. And the

guy was just mad because they were there. He was mad because his work

got stopped. And he wasn’t allowed to go on and build his swimming pool

or his basement home. He said that he’s losing money. That was his exact

words: “I’m losing money.” I just told them people nobody told him to

build it there. Nobody told him to buy there because that’s Indian land.

(August Sylvester)

There is a general perception among the Hul’qumi’num who participated

in the stUdy that the general public lacks cultural sensitivity towards First

Nations heritage. This view contrasts with recent public opinion surveys that

indicate that, among the general public within British Columbia and across
Canada, there is strong support of both heritage conservation and aborig
inal involvement in archaeology.33 In Hul’qumi’num peoples’ experience,
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however,, many archaeological sites have been disturbed by unregulated land

development. As expressed in the above example, the fact that so many inci

dents go unreported is believed to arise from a common public attitude; that

is, that the protection of aboriginal heritage sites is an unjustified financial

burden and/or a constraint upon private property rights. Hul’qumi’num

believe that the general public views archaeological heritage, primarily in

terms of negative economic cost rather than in terms of positive social

benefits. These perceived value differences are a source ‘of contention for the

Hul’qumi’num, who make a public appeal to non-aboriginal people to

respect the graves of their ancestors:

You know, if we go to the white man’s graveyards, they wouldn’t like it.

And I don’t know why they think that our burial sites is nothing to them.34

(Simon Charlie)

To us, it’s always hard to understand how the non-natives — their graves

there, their. graveyards are protected, but when it comes to ours, it doesn’t

seem to mean a thing. They can bulldoze it, cart the remains away. To us,

our young ones are always important, whether they’re alive or whether

they’re deceased. (Arvid Charlie)

I think one of the things that come[s] .to mind when you take a look at

ancient sites and burial sites is that — how would the ordinary Canadian or

British Columbian feel if we went to their cemetery and dug up their ances

tors? I think that it’s an insult ... for people not to, not to respect our ancient

sites and human remains. (George Harris)

As for the general public not’ understanding when we talk about our ances

tral remains or our sacred sites, I spoke about this on the radio. And I com

pared it with people going to Ross Bay and digging it up, and how would

the public feel about that? And the bottom line is that, even though we’re

different, different nationalities than the people down in Victoria, they

share the same concerns when, you know, people talk ‘about their ances

tors who are .buried in that cemetery. They are very concerned, and they

don’t want people going in there and doing damage and desecration. So,

it’s just that they need to understand that, you know, that’s how we are and

that’s how we’ve always been. (Ron Alphonse)

Through the interview, we’ve been mentioning the importance of burial

sites and what not. And for us, it’s important for all Of those reasons; but

another reason[] for us now, in this day and age, is for ... history to place

the number of years we have been here ... as a First Nation, as a people. I

mean, you know, the hwulunitum [white people] should respect that. They
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have their little buildings out there ... they have heritage sites and heritage

buildings and all of that, and they, they go to great extents to refurbish

like, say, heritage building. So why can’t the governments do the same for

our people? For our heritage sites and our burial grounds and all of that?

(Sylvia Harris)

I think it, first off, is respect of oneself, respect of one’s family. And we put

the problem on the other foot [for] these non-native people and say to

them, [Ajiright, would you do that to your grandmother’s grave? Would

you do that to your mother’s grave? And I’m sure we’d get some response.

(Ross Modeste)

Because the Hul’qumi’num elders see archaeological sites as cemeteries,

they take great offence at the physical disturbance of these sites. It is com

mon for them to express their moral outrage to the outside community by

asking: Wouldn’t you take offence to the unearthing of your grandparents?

They believe that the fact that most British Columbians do not share their

cultural and historical connection to this land contributes to the difference

between mainstream Canadian and First Nations attitudes regarding the

protection of archaeological heritage:

I see other people that come to thi& land — I see Scottish people, or German

people, or French people, or people from other lands — they come here and

they don’t have that timeless connection to these lands. If you were to go

to their countries you would see or experience their connection to their

timeless attachment with their culture,- or what have you. But they come

here, and their history starts here about two hundred years ago. And so they

don’t have that long, time-immemorial kind of connection that we have

here.35 (Joey Caro)

L

Hul’qumi’num people express a strong attachment to their archaeological

heritage, seeing it as part of their cultural identity. They see public attitudes

towards their archaeological heritage as being similar to public attitudes

towards themselves as aboriginal people in Canada. In the narratives of

many Hul’qumi’num elders, the lack of respect they perceive for their

archaeological heritage is directly linked to colonialism and to public con

tempt for aboriginal title.

Land Politics: Preserving Ancestral Relations to the Landscape

Hul’qumi’num peoples’ perspectives on archaeology are deeply embedded

within modern land politics in British Columbia. For the. Hul’qumi’num

First Nations, aboriginal title has remained an unresolved issue since the

establishment of British colonial interests on Vancouver Island.
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The issue of private property constitutes a significant challenge for

Hul’qumi’num people who are attempting to maintain their cultural rela

tionship with their ancestral lands. As mentioned earlier, 80 percent of the

one thousand recorded archaeological sites are located on private fee sim

ple land in Hul’qumi’num traditional territory. Even though, in British

Columbia, strong heritage laws protect archaeological sites on private prop

erty, Hul’qumi’num have to deal with the fact that these sites are regularly

disturbed ‘by land development Many Hul’qumi’num elders resent .how

their archaeological heritage is being destroyed by ever-increasing land-use

development, which they view as the continuation of a colonialist policy

to break their peoples’ cultural connection to their traditional lands. This

perspective is clearly articulated’by Hul’qumi’num elder Roy Edwards:

Our people have been moved aside. Rich people are coming in and are mov

ing our people to one side. And that shovel full of dirt is too much for the

white people. The Indians shouldn’t have that, just a little shovel full of

dirt. They are taking acres of land belonging to our Indian people. It’s get

ting to our gravesites. They’re moving our old people. It’s what the rich

white people are doing. Our old people have their graves here and there,

wherever they lived, and now that’s too much for the white man. They got

to move that grave, take it out and put it in the museum. That’s what they

did to us, the example is right there. They moved us away from the land

where our old people used to live and put us in a little bit of dirt. And today,

when you look around, that’s still too much for the white people. Where

we live we are pushing each other trying to find a place. We can’t even farm

like the way our old people used to, we can’t even have a garden where we

can grow our berries and things like that. We have to go to a food market

to buy what we need; we can’t go down to the beach and dig clams or go

and fish anymore. I think those gravesites should be fixed right where they

are as a marker just like Craig Bay, they fenced that historical graveyard,

and you can’t touch it anymore. We don’t have very much land and it’s up

to you to understand that. Si’em nit’ siye’ye, huy tseep q’a [thank you,

respected ones] 36 (Roy Edwards)

The unresolved nature of First Nations land issues in British Columbia

affects archaeological concerns. In the opinion of the above Hul’qumi’num

elder, there is a direct link between the unearthed graves .of his ancestors

and the displaced living conditions of Hul’qumi’num. people today. The.

external pressures upon their traditional lands and resources are so relent

less, he states, that it is not only his people’s lands and livelihoods that are

being devastated but also “our grave sites.” Edwards often states, “Burial

sites are our fence posts.” In the past, he explains, Hul’qumi’num peoples
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regarded burial sites as respected landmarks that documented their claim

to settle land upon which there were no physical borders.

In 1994, during the notorious land-use conflict at Craig Bay, near

Parksville, Island Hul’qumi’num customary laws regarding their archaeo

logical heritage came into direct conflict with provincial politics.37 The

archaeological excavation of 147 graves to make way for a condominium

development at Craig Bay incited a blockade of the construction project by

the elders of the Sna-naw-as First Nation (formerly Nanoose Indian Band)

and neighbouring Island Hul.’qumi’num-speaking communities. The ensu

ing Sna-naw-as lawsuit argued that this ancient burial ground should not

be considered an “archaeological site” as provincially regulated under the

BC Heritage Conservation Act;38 rather, it should be protected as a “cemetery”

under the Cemetery and Funeral Services Act.39 The Crown lawyer argued that,

if the Nanoose First Nation was successful, this would stop all development

in British Columbia.4°Ultimately, the court decided that the ancient burial

site was “too old” to be legally defined as a cemetery. To resolve the polit

ical situation, British Columbia purchased the archaeological site as park-

land. This land-use conflict is a well-publicized example of the politics of

archaeology and private property among Island Hul’qumi’num-speaking

people.
Under Hul’qumi’num customary law, land development on the part of

private property owners is not recognized as a culturally appropriate cir

cumstance within which to remove and rebury ancient human remains.

Hul’qumi’num elder Ruby Peters expresses this interpretation of the law in

the following excerpt, wherein she describes her resistance to the recent

large-scale destruction of an archaeological site and burial ground by a lux

ury resort development at Bedwell .Harbour, South Pender Island:4’

The one on Pender Island. They were asking us what they were going to do.

And I said, “You can’t move it because that’s where our native people were

And you can’t move it to anywhere, it has to be reburied close to where,

close to the same location” So they were talking about having a reburial

close to the same area. But I don’t know where they’re going to do it.

Because if it’s moved it’s losing our identity; losing our people, our ances

tors being there. Because that’s the original ground. So I think it’s very

important not to move it. (Ruby Peters)

The destruction wrought by modern land-use development contravenes

customary law regarding the disturbance of archaeological heritage It is rec

ognized that the clearance of archaeological sites to make way for property

development is not conducted in order to help the deceased; on the con

trary, it is often conducted either spitefully or apathetically with regard to
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their presence. There is a great concern among Hul’qumi’num elders that

outsiders will either misrepresent their custom of reburying their ancestors

and/or take advantage of it for profit:

We’re kind of in a dilemma here. In moving remains ... one [problem] for

sure is erosion ... [such as] by the river or sea. Other similar places would

be by the river or by the sea. They need to be ‘a’lhut [respected], moved

somewhere. We have to be really careful on solid ground. If we start mov

ing them, it won’t take long for developers to find out that we’re doing

that. Then they’ll say. it, “Well, you. guys moved your ancestors [from) our

place here, we’re going to do the same and also move [y]our ancestors.” So

it’s a real dange.r in moving ones that aren’t in danger of erosion. There may

be certain instances where — I don’t want to say this — but there may be cer

tain instances where we need them to be moved ... So we have done it in

the past. But I fear if we keep doing that, the developers would use that

against us.42 (Arvid Charlie)

Hul’qumi’num elders fear that, in continuing to bend their customary

laws to permit the removal and reburial of ancient human remains that are

threatened by development projects, they will eventually undermine their

own laws against disturbance and, ultimately, leave these sites vulnerable

to exploitation by developers. In the past, Coast Salish peoples considered

the desecration of human remains to be so vehemently immoral and dan

gerous that it is likely that the disturbance of burial sites rarely occurred.

However, since outsiders do not share fheir belief system and now control

British Columbia, Hul’qumi’num people have no foundation upon which

to enforce their customary laws.

Provincial Law and Management: Appropriating Inherited Rights

In the absence of the power to enforce customary law, Hul’qumi’num peo

ple largely rely upon existing provincial heritage legislation and heritage

management programs to assert their interests over their archaeological her

itage. In contradiction to their negative perceptions of public attitudes

regarding aboriginal heritage, the Hul’qumi’num recognize that the provin

cial government has a strong legislative interest in the protection of their

archaeological sites. At least in theory, the 1996 BC Heritage Conservation

Act is one of the strongest heritage laws in North America.43 Despite this

Act, Hul’qumi’num peoples are critical of provincial legislation, which, in

their experience, does not address many of their interests or take into

account their customary laws about heritage:

We follow what we call our snu’uy’ulh — teachings that tells us not to do

these things to other people, peoples’ human remains, their ancestors that
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have gone before us. Their ancestors, the non-First Nations ancestors, they

have what they call their snu’uy’ulh. It’s written in law, Canadian law and

British Columbian law. They call it the Heritage [Conservation] Act, for one

example. The Cemeteries Act, for another example ... tells them that they

have rules that they have to follow with regard to those things, and I think

that, that our snu’uy’ulh, our rules should be respected every bit as much

as any other rules that are set by the governments of Canada and BC.

(George Harris)

You know, we don’t even have a say on any of our rights and burial sites

and grounds unless, all of a sudden, it comes to be knOwn through the gov

ernment. The government declares it sacred. I mean, what do they know

about sacred, you know? To them, it’s a sacred site only because they can

go and study, you know, remains. (Ray Peter)

As highlighted in court cases such as Nanoose Indian Band v. British Coliim

bia,44 different provincial Acts treat abOriginal human remains in different

ways. The Cremation, Internment and Funeral Services Act regulates the treat

ment and dispositiOn of modern and historical human remains, while the

BC Heritage Conservation Act sets out regulations for the study and protec

tion of. archaeological (primarily ancient aboriginal) human remains.45His

torical burial sites defined as “archaeological sites” appear to receive less

public respect than do historical burial sites defined as “cemeteries.”

Although the Cemeteries and Funeral Services Act (1996) does provide pro

visions for the exhumation of graves, the scientific study of human remains

removed from cemeteries to make way for development is a rare occurrence

as the public has a high level of respect for these consecrated grounds.46The

Cremation, Internment and Funeral Services Act also sets out regulations for pub

licly acceptable behaviour at cemeteries, and these parallel Hul’qumi’num

principles of respect with regard to their ancient burial sites. For example,

under Part 9, s. 47, “A person must not, on land that comprises a cemetery,

mausoleum, columbarium or crematorium, (a) play at any game or sport

unless authonzed by an operator, (b) discharge firearms other than at a mil

itary funeral, (c) drive a motorized device of any kind over lawns, gardens or

flower beds unless authorized by an operator, or (d) deposit any rubbish or

offensive matter or thing.” These provisions are not only stated out of respect

for the deceased but also out of sympathy for the feelings of living family

members Again, the issue is the perceived lack of public respect for aborig

inal values that seems to underlie legislation that sets out different expecta

tions and sets of public behaviour for the treatment of aboriginal remains

than it does for the treatment of non aboriginal human remains The fact

that Hul’qumi’num peoples do not make a cultural distinction between

ancient and historical sites may contribute to this perceived discrimination.
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Hul’qumi’num peoples have also criticized the BC Heritage Conservation

Act and its lack of enforcement as it relates to the conservation of their

archaeological heritage:

We need more than the Heritage [Conservation] Act because people have ways

around it. I mean, if, how does it go? If you want to work in a known area,

you can still get a permit. Even if the site’s older than that magic date of

eighteen hundred and something. People are still allowed permits [for

archaeology] so, so there’s a flaw in the Heritage [Conservation] Act. (Charles

Seymour)

There are laws to protect these [sites/artifacts] and yet they’re not very —

there’s hardly any teeth to that law because a lot of these non-native peo

ple get away with what they’ve done. They say, “[O]h well, it’s too late” or

“[A] fter fifty years it’s now become a museum piece.” They put a time limit

— fifty years — and, and, you know, our time is forever. (Ross Modeste)

Today the BC law by itself is very weak, meaning nobody’s been charged

to the fullest extent. Part of that, there’s laws that protect non-First Nation

cemeteries, but when it comes to today’s developers, they don’t seem to

want to know or understand — can’t be bothered with it. (Arvid Charlie)

You know the concern we have for the need to protect our ancient sites,

artifacts, and, especially, human remainS. I think that there’s laws in place

now that are supposed to protect heritage conservation and protect those

sites; artifacts, and human remains. And I think that there’s no enforce

ment, no monitoring. That’s a big problem, and basically the bottom line

is, I don’t think the governments really care. They close a blind eye when

there’s progress in their mind, that’s ultimately [what’s] important ... the

almighty dollar. Got to keep developing the land. So I think that’s a big

problem. And it kind of goes back to lack of respect for our ancient sites,

our human remains and artifacts ... And when I see things that are contrary

to, to what, say, the Heritage [Conservation] Act and destruction of our sites,

that means they’re not following their own snu’uy’ulh. (George Harris)

The main purpose of the BC Heritage Conservation Act is to protect archaeo

logical sites from the impacts of modern land development. In practice,

however, Hul’qumi’num peoples are of the opinion that the intent of the

provincial government is to alleviate archaeological constraints on land

developers. In particular, they criticize the provincial process that allows land

developers to conduct the large-scale removal of archaeological sites from

their properties because it is against their customary laws, which require that

they not disturb and that, in fact, they avoid these ancient places Similar to
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Hul’qumi’num customary laws, which allow for the disturbance of sites under

certain culturally appropriate conditions, the BC Heritage Conservation Act

allows for the alteration of archaeological sites under a permit system, as reg

ulated by the provincial Archaeology Branch. However, due to its restricted

mandate and minimal government funding, the Archaeology Branch’s capac

ity to monitor violations of the Act is minimal. In any case, it is known that

few violations of the Act have ever been successfully prosecuted under British

Columbia’s heritage laws..

A critical issue raised in this study involves the lack of an effective role

for First Nations in the provincial management of their archaeological her

itage. Currently, First Nations in British Columbia are delegated only a

minor consultation role in the provincial heritage management process. A

majority of the case study participants argued that Hul’qumi’num peoples

should be recognized as having the moral and legal authority to protect

their own archaeological heritage and that this should be an aboriginal right

under future self-government:

I think that First Nations have to be recognized in terms of the province

and the federal government [to] have authority and jurisdiction and man

agement over ancient sites so that we can protect them. (George Harris).

I think the law is there already regarding our burial sites and relics. So I

think the Hul’qumi’num people should be recognized by the British and

Canadian law as being coexistent with Canada and BC. If they coexist and

recognize that, and if they’re not going to, Canada and BC don’t really fol

low their law, then at least recognize our Hul’qumi’num people some way

as stewards of our burial sites, if they’re not going to be real stewards of

our burial sites. (Abner Thorne)

Hul’qumi’num peoples perceive that the provincial government has effec

tively appropriated their inherent rights to manage their aboriginal her

itage. Under the current management regime, Hul’qumi’num peoples are

allowed only nominal authority over the stewardship of their ancient sites

and ancestral remaifls. The lack of a meaningful decision-making rOle in

this process undermines the ability of the Hul’qumi’num to fulfill their

obligation to care for their ancestors.

Research, Collection, and Repatriation of Archaeological Materials

The Hul’qumi’num interviewees made very few references to archaeologists

and the study of their archaeological heritage This despite a long history

of archaeological research in the region, including many recent collabora

tive archaeological research excavations and regional surveys involving sev

eral Hul’qumi’num First Nations Indigenous groups have often criticized
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archaeologists for appropriating their cultural heritage. The Hul’qumi’num

community does not seem to have a problem with the many university

researchers who work with the Hul’qumi’num to protect their heritage and

who attempt to learn about Hul’qumi’num culture in a respectful manner.

However, it directs strong criticism towards those archaeologists who are

perceived to be working against Hul’qumi’num interests. Archaeologists

who ‘work in the professional consulting industry are often criticized for

facilitating the provincial process that permits property owners to build

developments on Hul’qumi’num archaeological heritage sites:

We’re concerned about archaeologists operating in our territory, as well as

other First Nations territories, archaeologists who are lacking in the kind of

ethics we require. We see instances, over and over again, of consultants

being employed who are not looking for evidence of First Nations use and

occupation but are looking for evidence of a pay cheque. (Joey Caro)

The perception is that, with regard to archaeological consultants, there

is a conflict of interest between business and the conservation of First

Nations archaeological heritage. Hul’qumi’num believe that the concerns

of such people to minimize financial costs to their clientele results in min

imal standards of archaeological research and conservation. In fact, some

Hul’qumi’num people question whether the nature of the archaeological

consulting industry itself is beneficial to First Nations interests with regard

to the stewardship of their archaeological heritage in British Columbia.

There are many artifact collectors, looters, and non-professionals who

value archaeological materials simply for the personal profit they can bring.

While the extent of the antiquities market in this region is believed to be

relatively small compared to what it is other areas of North America, many

collectors have large private artifact collections that include ancient human

remains. The sale of these archaeological artifacts in local antique stores,

flea markets, and, most recently, through Internet auction sites is of great

concern to Hul’qumi’num peoples.

There was a store in Ladysmith. They used to have it advertised that, if the

natives didn’t have money, [they should] bring their artifacts there and we’ll

give you five dollars, two dollars. That was all ... they’d give them. [T]hen,

when they closed that stOre, they say artifacts was just full of stuff in their

basement that they hid it all the way. One lady told me, she says, “[Y]ou

know, all those artifacts went to Italy and Germany.” They got a lot of

money for it. They didn’t sell it around here. They sold it somewhere else.

It’s the very few things that you see in our museums now that are not, not

valuable. It should have been given back. (Irene Harris) ,
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There are huge private collections of [human] remains and artifacts, and

they actually don’t go that cheap. Becausethere was a skull that we had to

go and get. From Vancouver somewhere. This person had this human skull

on their mantle and they had a candle on top of the skull. So he just let the

candle melt on top of this. And it was, you know, one of our ancestors

[removed from a site in the Gulf Islands], and some non-native at that party

said to that other non-native person, “You better seriously think about

returning that.” You know, that’s pretty disrespectful, and they have quite

a bit of insight. They offered the advice [that] if you don’t have any prob

lems right now, you will have problems in the future if you don’t get this

taken care of ... So that skull actually was returned. And reinterred. (Charles

Seymour)

Artifacts, that’s a big one today. Many of our artifacts are showing up by

erosion, whether it’s a flat surface erosion, objects coming up. Whether it’s

beach erosion, river erosion, and it’s hard to tell for some of them whether

they were just lost or whether they’re part of a burial. I know that some say

leave them where they are. I do need to say this — really, today, much of

that is impossible to leave there. If we don’t, we don’t look after it, some

body else will go pick it up and we won’t know where it’s gone — [whether

to] somebody’s private collection or sold on the market. (Arvid Charlie)

The collection and sale of archaeological materials by private collectors

is viewed as a collective loss for Hul’qumi’num culture. The issue of private

collections is closely associated with other challenges Hul’qumi’num peo

ples face regarding the conservation of their archaeological heritage on pri

vate property. There are a greater number of artifacts in private collections

within Hul’qurni’num traditional territory than there are in museum col

lections across Canada. The commodification of artifacts (i.e., as objects of

private collection and sale) goes against the Hul’qumi’num belief that these

objects belong to their ancestors and, thus, remain the cultural property

and responsibility of Hul’qumi’num peoples. If these artifacts include funer

ary items, then their collection would also be against the customary law of

avoidance.

The public collection and exhibition of artifacts by museums is a partic

ular source of concern for many of the Hul’qumi’num who participated in

this study:

There may be artifacts in Victoria in the museum which shouldn’t be there.

They could have come from gravesites too and [been] moved to the museum

I guess there’s this mentality of just [wanting] to showpiece something

from the past, and they’re curious because they want to look at it. But with
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us, we have more respect for [the] deceased. We don’t make a display of

what they owned or wore or used, I guess. (Ron Alphonse)

I think that, you know, mention a little bit about problems facing [us] from

the outside world. Teachings and values of different cultures vary greatly,

you know; other cultures, unfortunately, they don’t pay attention. And

especially for the HuI’qumi’num or any hwulmuhw, the burial sites, sacred

sites, objects, or whatever. You know, it’s not sacred to them ... it’s only for

show-and-tell purposes. [L]ike, take their museums. (Ray Peter)

Some of these were used for hunting, so that was for primarily survival. And

protection of oneself from enemies. So these things that they used to, for

protecting themselves from the enemies, would, would be held in high

regard and placed in an area where [they] would not be lost. And arrow

heads — [s]tone hammers and this sort of thing — that [they] couldbe placed

in an area where [they were] not used as a toy for the children but as a

memento of our people of the past. Today people sell them to museums or

collectors, and god knows what these people do with them. They put them

out [on] display, and that is not the feeling of our people — to put our, our

sacred history on display. Certain things, fine, but not some of the things

that help our survival. (Ross Modeste)

Many elders criticize the public display of Hul’qumi’num artifacts because

it contravenes the customary law of avoidance regarding the belongings of

their ancestors. However, some elders express interest in the collection and

display of artifacts that are not funerary-related. Abner Thorne, for exam

ple, encourages the display of non-funerary artifacts for the purposes of pub

lic education as he believes that it shows respect for Hul’qumi’num culture:

“so it’s there for the people to see it.” Many participants also mentioned

the repatriation of museum artifacts.

Problems within the Hul’qumi’num Community

Although Hul’qumi’num interviewees indicated that the majority of prob-.

lems were external to the community, two very serious ones were not: (1)

youth education and (2) community capacity.

Youth Education

Many of the Hul’qumi’num elders lamented that the youth in their com

munity do not show any respect for their culture. While recognizing that

the values of this new generation are rapidly changing, the elders expressed

deep disappointment that young people are not more knowledgeable, or at

least involved in learning, about their own culture
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I think it’s today that we have so many young people that really don’t know

anything about, you know, our values. Our, our way of living, like when

we were older. There’s not a lot of respect anymore from the young people.

(Florence James)

They don’t understand and that’s that, you know. So I think it’s very true

what the old people used to say a long time ago. But when you talk to the

young people and try to tell them, they laugh at you. (Amelia Bob)

These concerns about the education of Hul’qumi’num youth extend

across the range of their culture, most notably in the practices of the win

ter spirit dance ceremonials. Hul’qumi’num elders are concerned about edu

cating their youth to respect customary laws about their heritage:

That’s what I say of some people of our younger generations — do that,

become pot hunters. So this is the teachings or the respect of people. Some

people say they are bothered by things, and maybe because of some of the

things they do they get bothered by this. But that’s, that’s the relics and

artifacts that [are] ... useful for teaching our people, and if you know ... [if

they find] the extraordinary relics then yes ... [they should] be studied. Yes,

okay for our younger people to know what it’s all about. (Abner Thorne)

There are pot hunters, pot hunters [artifact collectors] within our commun

ity and the non-native community who dig through these sites and look

for artifacts and even remains to sell. That is the only threat, because how

do you, how do you make your own people aware? I’m leaning into the

language again but with, with lack of language, there’s no real, real teach

ings passed down effectively enough. People aren’t aware of the conse

quences of their actions. So that’s why that pot hunter threat exists. There’s

[a] lack of teachings and awareness. (Charles Seymour)

And our people, they can’t, can’t do stuff like that — go in a graveyard and

grab something and take it away. That’s asking for trouble. We shouldn’t

have people going around looking for artifacts where they know there is a

burial site Those are hard things to teach our own people ‘cause these are

our own people that go along the beach picking up the old beads, trade

beads. They have a hard time with them. I don’t say anything because

they’re smart children They went through school already and you can’t

tell them old things like this It’s too, they’ve got parents that should tell

them, educate them on the Indian ways We can’t, I don’t — well, the old

teaching is, you don’t teach somebody else’s children your way (August

Sylvester)
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Although the scale and frequency of artifact collecting among Hul’qu

mi’num youth is unknown, elders from several different communities

expressed their concern about it. The Hul’qumi’num community must

address the issue of how to educate its youth about their culture and her

itage for reasons that go beyond upholding customary laws for the protec

tion of their archaeological heritage. However, it is hoped that educational

programs about archaeology may inspire youth to develop an interest in

and a respect for their culture.

Presently, there are few educational opportunities for Hul’qumi’num

youth to learn about their culture, history, and archaeology. It may be that

artifact collecting among youth is a well-meaning, albeit misguided,

attempt to discover and learn about their culture and heritage.

Community Capacity

Hul’qumi’num participants identify a second important heritage issue: the

current inability of communities to protect their archaeological heritage.

Their concerns involve the need for greater community cooperation and1

the need for more Hul’qumi’num community facilities and institutions:

For everybody, not just, you know, not just for me,.me,me. And that goes

for everything, you know. Like not just, not just the burial sites or what

ever but everything that we do [is] a community effort. And I think that

Hul’qumi’num people, again, I think that we should have• a central loca

tion to deal with protecting and controlling sites and artifacts in our area.

I think that that should be .a shared area. (Florence James)

I think our Hul’qumi’num people should be more involved. A lot of peo

ple complain and they know what’s going on but they hever get involved.

They’re afraid of being involved in protecting our sites and protecting our

lands and our artifacts. And it makes it difficult, you know, just for a, a

small group to go when there are so many of us here that should be all

working together. And, but when you get, try and organize something like

that, only a few people show up. Not everybody wants to be involved, and

yet it’s usually the ones that complain the most at home that are the ones

that don’t want to be involved. And, uh, like even our graveyard over here,

just [up] the other road, that’s really overgrown. A lot of people don’t even

know that there’s a graveyard there Nobody’s ever gone to see it And it’s,

it’s a shame that, we have such, you know, a large amount of modern tools

now, and yet our graveyards are being really neglected: (Mabel Mitchell)

I think some of the problems faced outside or within our communities in

protecting sites, artifacts, and human remains is that, you know, with, with

artifacts, the way we are situated now, we don’t have a place to bring, we
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don’t have our own museum, I guess, to ... or not a museum but a place to

hold artifacts and remains until they are, dealt ‘with. (Richard Thomas)

With respect to the artifacts, we’ve reburied artifacts. And I sometimes think

that maybe we should have our — like, different nations have their own

museums. I sometimes think that with respect to that that we should do

that. That way it’s like a learning process for not only our students and our

younger people but for the non-First Nations also. (Sylvia Harris)

I think that out of respect for our ancestors ... that [artifacts] shouldn’t leave

our territory. They should remain in our territory. That’s where I think we

need to make a museum so that people can, can observe and look at them

so that they can be used for learning purposes for ... all of us — not just

young people but for all of us. (George Harris)

Participants said that the current lack of community cultural organiza

tions and institutions for Hul’qumi’num people made it difficult for them

to take a greater role in. the protection and ‘management of their archaeo

logical heritage. They wanted greater community organization so that

Hul’qumi’num people could effectively establish their interests over their

cultural heritage. In particular, they believed that the development of a

museum would assist in the repatriation of museum artifacts as well as func

tioning as a central storage facility so that Hul’qumi’num archaeological

materials could remain within their territory.

Resolving Disagreements between Different Communities

A complex political issue for the HTG involves its shared territory with

other First Nations groups. The HTG’s Statement of Intent: Aboriginal Title

Core Territory, for example, is shared with at least fifteen different First

Nations from three major language groups. Although there are many social

and economic ties between these First Nations communities, there are

few official government agreements or community protocols with which

to negotiate the various issues that arise. We asked Hul’qumi’num partici

pants the following question: “If people in different First Nation[s] com

munities disagree about who should care for these burial sites and human

remains and how it should be done, are there ways ... to resolve [these]

disagreement[s]?”

Responses indicated that all Hul’qumi’num participants agreed that the

principle of respect for their common ancestors takes precedence over any

modern political concerns:

As for the different communities disagreeing about whose burial sites are whose,

I know that I’ve heard from our elders — that we shouldn’t be concerned
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about whose, whose ancestral remains they are but we have to show the

respect that our ancestors deserve. And I guess by just having discussions

and agreeing that, you know, there’s work that needs to be done and [get

ting] the work done and then probably by the time the work is done ... any

disagreements would be hashed out by. then and ceremonies would just

strengthen the communities. (Richard Thomas)

I think that there are certain areas where there will be disagreements about

burial sites and human remains. And I really feel that ... [the] willingness

to resolve the issue has to come from the leadership and the families, com

munity members. They have to make a commitment to resolve the issue,

and the best way for that to happen is to rely on our teachings, the teach

ings coming from our ancestors about how we care for each other ... And

how we. have a common concern to care for all our ancestors and our

burial sites, human remains. And ... I believe that if there’s an impasse that

at least we can maybe agree on someone who could handle it for both par

ties, handle the human remains or agree on a plan to deal with burial sites.

(George Harris)

Hul’qumi’num express the idea that communities should put away their

own interests regarding taking care of disturbed ancient human remains in

order to “show the respect that the ancestors deserve.”47Hul’qumi’num cus

tomary policy is to recognize their neighbours’ legitimate interests in

respecting their common ancestors. Shared interests in the management of

archaeological issues is to be negotiated and resolved through the mutual

recognition of family relations and social ties between communities.

I know we run into problems today about not recognizing each other and

having used certain territories or areas. Part of that probably could be

adaressed by knowing our ancestry lines. Some of us have far-reaching

roots. So we all traced our kinship, our genealogy, all of us. I believe there

to be less, less of that, I don’t know what you call it — animosity or not get

ting along. (Arvid Charlie)

Yes, usually in the past, people knew who resided in that area and that could

be people from various villages. In the past, there was no Indian Act; there was

no reserve, as we see it today. So people in community A and community B

knew who these people were, and they would come together and discuss it

and maybe a sacred ritual [would be] put on. Then they decided who would

look after it. [This was] usually done through a sacred ritual. (Ross Modeste)

For the other remains that you. find in different places, I would say, you

know, to mark it and leave it there. And we, we know all our families travelled
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together and went from island to island for their foods. We were all

Cowichan peoples at one time; we didn’t have differences in community.

Everybody loved and cared for one another. And that’s a teaching. We don’t

make each other different ‘cause our bloodline — and [our] families are made

up of all different famil [ies]. You know, make up the tree and every branch

comes, doesn’t come from one place. So the people always knew each other

and knew their family tree in the oral history. And they’ll tell each other,

“I’m related to you by your mother or your aunt or your mom’s sister.” And

they know that. It’s not written down. And so it’s in the memory of the

people. (Florence James)

Hul’qumi’num elders offer several examples of neighbouring First

Nations communities working together to resolve their interests in their

archaeological heritage. These examples include the Nanoose First NatiOn’s

1995 reburial of ancient human remains from the Craig Bay archaeological

site and the 2002 museum repatriation of human remains for the Snuney

muxw First Nation:

I know when the Nanoose had theirs and then they hired everybody. They

hired all the diggers, right from Saanich, Esquimalt, Mill Bay, Cowichan,

Kuper, Westholme, Shell Beach, and Chemainus Bay. We’re all involved in

that. They had two diggers for each community. I think that was nice that,

having it that way. (Bernard Joe)

What they did was [in Nanaimo] was they didn’t know where these people

were from or who they were if they were Hul’qumi’num people or what.

So they had, because of the three nations on our island, they went and they

got the sacred ones from Nuu-chah-nulth and Kwakwk’wakw, and they

went down there and each of them did prayers in their own language ‘cause

they didn’t know who our dead was. And when they did that, they had a

food burning, offerings of food and that’s what they did. They had the three

nations of our island, our island only; do it in their own languages. ‘Cause

they didn’t know where the bones [were from], you know. And that was to

respect other nations. (Ray Peter)

The above two accounts are examples of First Nations communities recog

nizing the shared family relations that connect them to their archaeological

heritage. They show that, for the Hul’qumi’num, the significance of archaeo

logical heritage is based on its ability to re-establish social relationships

between people, both past and present. As demonstrated in the recent mci

dent on South Pender Island, however, disagreements between neighbouring

cOmmunities regarding the protection of their archaeological heritage do

occur, and mutual respect for each other’s interests is not always shown.
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Summary of Emergent Problems

Hul’qumi’num peoples express deep concerns over their inability to main

tain their customary laws with regard to the protection of their archaeo

logical heritage. Modern land politics represents a significant challenge for

Hul’qumi’num peoples,’ and it threatens their ability to, maintain their his

torical connections to their lands and, most notably, their ability to protect

archaeological sites located on private property. Hul’qumi’num argue that

the provincial government and the heritage resource management industry

are undermining their customary laws, which are what enable them to

rightfully and appropriately manage their aboriginal heritage. Although

issues external to the community are the primary focus of concern, issues

within the community also need to be addressed. In summary, Hul’qumi’

num peoples require assistance to develop a strategic plan through which

to assert their aboriginal right to jurisdiction over, and ownership and man

agement of, the archaeological heritage located in their traditional lands.

Strategic Legal Directions for.Respecting HuI’qumi’num

Heritage Laws

Guided by the principles and teachings of Hul’qumi’num elders concerning

their archaeological heritage, we next examine potential legal directions for

Hul’qumi’num peoples to protect their aboriginal heritage in British Colum

bia and Canada. Discussions with Hul’qumi’num elders clearly identify three

main concerns regarding the protection of their heritage: ownership, juris

diction, and management. We now look at how Hul’qumi’num interests and

provincial/federal interests might be worked out through (1) treaty negoti

ations and (2) amendments to current legislation.

Treaty Negotiations
In British Columbia, treaty negotiations likely hold the greatest potential

for achieving a just and equitable reconciliation between First Nations her

itage laws and the interests of the Canadian state With the signing of the

Nisga’a Final Agreement in 1998, British Columbia and Canada officially

recognized that the Nisga’a Nation has control over its archaeological her

itage sites and materials located on Nisga’a lands,48 and the Nisga’a initi

ated a process to begin repatriating Nisga’a artifacts from Canadian museums.

The Nisga’a Final Agreement has become a template for many other First

Nations under the concurrent BCTC process.

Due to the urban, privatized nature of Hul’qumi’num traditional tern

tory in British Columbia, however, the Nisga’a Final Agreement may not

be an effective model upon which to base attempts to protect Hul’

quml’num cultural interests in their traditional lands For this reason, defin

ing a regional role for Hul’qumi’num peoples with regard to jurisdiction over,
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and ownership and management of, their archaeological heritage located
outside future treaty settlement land may be a key negotiation issue for the
HTG in the BCTC process.

Ownership of Archaeological Sites as Treaty Settlement Land
Securing ownership of land by treaty may be the most direct legal method
of protecting Hul’qumi’num archaeological heritage sites: As is stated in
the United Nations Educational, Scientific and Cultural Organization
(UNESCO) report on the Principles and Guidelines for the Protection of the Her
itage ofIndigenous Peoples:

The discovery, use and teaching of indigenous peoples’ knowledge, arts and
cultures is inextricably connected with the traditional lands and territories
of each people. Control over traditional territories and resources is essen
tial to the continued transmission of indigenous peoples’ heritage to future
generations, and its full protection.49

As explained previously, the scale of privatization within Hul’qumi’num
traditional territory creates significant challenges to regaining ownership
of traditional lands. Over one thousand pre-contact archaeological sites have
been recorded in Hul’qumi’num traditional territory. It is estimated that there
are one to two thousand archaeological sites in the region that are not yet
recorded. On private fee simple land in the region, there are approximately
650 district lots (not including subdivision lots) that are known to contain
archaeological sites. The majority of these district lots are waterfront real estate
held by residential homeowners. Private land is currently outside the
provincial treaty negotiation mandate; however, even if sites were available
as willing seller lands to purchase for treaty settlement, it would be a pro
hibitively expensive and highly unrealistic expectation for treaty settlement.

If land purchase is an option, the HTG will need to make strategic deci
sions concerning its priorities regarding treaty land selection.5°Due to high
real estate values on southeastern Vancouver Island and the southern Gulf
Islands, treaty land selection decisions will need to balance economic,
social, and cultural needs for the benefit of future generations. Criteria may
have to be developed to prioritize heritage sites of cultural significance to
Hul’qumi’num people for treaty land selection purposes. This decision
making process may involve expensive, time-consuming survey projects to
ascertain the location, condition, and property status of heritage sites. In
summary, treaty land selection is an expensive and impractical strategy for
protecting archaeological sites A longer-term commitment to purchase
hentage sites on willing-seller land in the post treaty era may be a more
realistic strategy for regaining ownership of Hul’qumi’num heritage sites
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Additionally, treaty options other than ownership of land may offer more

effective methods to resolve Hul’qumi’num interests regarding the protec

tion of their archaeological heritage.

Ownership of Artifacts and Ancient Human Remains as Cultural Property

If Hul’qumi’num peoples cannot own all the lands that contain their archaeo

logical sites, perhaps then can own all archaeological artifacts and an

cient human remains located in their traditional territory. According to

Hul’qumi’num customary laws, archaeological materials belong to the ances

tors. It can be argued on customary, legal, and moral grounds that, as cultural

property that was made and used by their ancestors, archaeological artifacts

are a form of inheritance — a patrimony — and that this belongs to modern

aboriginal peoples. Similarly, Hul’qumi’num customary laws declare that

Hul’qumi’num families — not private property owners — have an obligation

to make decisions concerning the remains of their deceased ancestors. There

fore, in treaty negotiations, Hul’qumi’num ownership over archaeological

artifacts and ancient human remains may provide a powerful tool to protect

their interests in their archaeological heritage throughout their territory.

Devolution of Provincial Jurisdiction in Hul’qumi’num Traditional Territoiy

Following the Nisga’a Final Agreement and recent draft Agreements in

Principle in the BCTC process, the proposed scope. of First Nations gover

nance provides many jurisdictional rights over treaty settlement land,

including heritage conservation.51Outside of treaty settlement land, how

ever, the Nisga’a Final Agreement clearly recognizes the province’s author

ity to maintain provincial heritage legislation and to manage First Nations

archaeological sites.52 In the post-treaty era, Hul’qumi’num people will

likely have the paramount right to develop their own laws and to protect

their archaeological sites and materials located on Hul’qumi’num lands.

This jurisdictional right may provide the ideal method for ensuring future

respect for traditional Hul’qumi’num heritage laws Significantly, Hul’

qumi’num jurisdiction would fill the current gap in the protection of

archaeological sites on reserve lands — a gap whose existence is due to the

absence of federal. heritage legislation.

Although this agreement may be an effective resolution for the Nisga’a

Nation, its applicatiOn to Hul’qumi’num traditional territory would per

manently maintain the status quo, thus ensuring that Hul’qumi’num peoples

would continue to possess limited decision-making authority to protect

their archaeological heritage sites outside their reserve or treaty settlement

lands. If their treaty settlement land base is limited to Crown land and

selected purchased lands, the HTG may have an interest in negotiating more

meaningful regional jurisdictional authority over the protection of Hul’

quml’num archaeological sites off treaty settlement land
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While, for reasons of public accountability, British Columbia must retain

its authority to maintain provincial legislation on provincial lands, govern

ment jurisdiction may involve devolving authority to the HTG within Hul’

qumi’num traditional territory. This authority to regulate archaeological

heritage may be developed directly in treaty language or through the nego

tiation of co-management side agreements prior to treaty settlement.

Such delegation of authority to First Nations is envisioned in s. 4 of the

BC Heritage Conservation Act:

The Province may enter into a. formal agreement with a First Nation with

respect of the conservation and protection of heritage sites and heritage

objects that represent the cultural heritage of the Aboriginal people that

are represented by that First Nation.

The HTG’s negotiation of a Section 4-like agreement as an interim measure

in the BCTC process would address Hul’qumi’num interests in its archaeo

logical heritage outside of treaty settlement land. However,, a Section 4

agreement has never been implemented with any First Nation group in

British Columbia. It is suggested that the legal wording of s. 4 may need

revision to clarify government intent concerning delegated authority, and

that the political process to receive cabinet approval for any Section 4 agree

ment may be too cumbersome. Unofficially, it is also suggested that most

First Nations organizations do not yet have either the current capacity to

undertake these provincial responsibilities or the economic basis to finance

any heritage resource management programs. Canada, British Columbia,

and the HTG may encourage the development of such infrastructure

through treaty-related measures to realize these heritage management goals

prior to treaty settlement.

Stewardship and Management
Increasing Hul’qumi’num jurisdiction over archaeological heritage through

the treaty process could provide a more effective heritage resource manage

ment regime in the region. The proposed delegation of provincial authority

to Hul’qumi’num government would not necessarily involve restructuring

the provincial system; rather, it could involve a decentralized co-management

arrangement specific to Hul’qumi’num traditional territory. Delegated author

ity would be largely restricted to issues pertaining to the co-management of

a provincial permit system, with guidelines ‘and protocols for any proposed

archaeological research and resource management concerning Hul’qumi’

num heritage sites. Promoting the HTG’s involvement in the local admin

istration of regional heritage resources would create a strong political will

to deliver sustainable management services and to increase the capacity of

the province to fulfill its conservation mandate.
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To provide local stewardship, the HTG would have to build cooperative

alliances with other local organizations, including other First Nations, local

government, universities, and the general public. A broadened mandate

would fulfill the need for increased heritage management on a local, prac

tical scale, including the monitoring and enforcement of heritage legislation,

heritage site management planning and conservation, and public education.

The Hul’qumi’num construction of museum facilities would provide local

institutions in which to house cultural artifacts.

The establishment of regional archaeological inventory programs led by

First Nations organizations could address critical gaps in heritage site inven

tory information while, at the same time, developing the mutual capacity to

more efficiently negotiate heritage issues at the treaty table The long-term

benefit of these inventory programs would be to develop a more compre

hensive, accurate provincial database at no cost to private property owners.

The achievement of meaningful Hul’qumi’num involvement in heritage

resource management would not only resolve Hul’qumi’num interests in their

archaeological heritage but would also reduce land-use conflicts, reinforce the

historical connections between Hul’qumi’num peoples across their trad

itional territory, and realize the long-term conservation of heritage sites.

There are many reasons to ensure that Hul’qumi’num interests in their

archaeological heritage are included in a treaty, the most important of which

is that these treaty rights will provide legal protection under Canada’s Con

stitution Act, 1982. The permanence of this constitutional protection con

trasts with any protection afforded by federal and provincial government

legislation, which cannot be binding on any succeeding government.

While Hul’qumi’num elders are hesitant to identify the location of sacred

heritage sites, they realize that the public recognition and provincial regis

tration of archaeological and historical sites is a practical necessity if they

are to receive legislative protection that will ensure the preservation of these

tangible,, culturally significant places on private lands. Intangible places of

spiritual significance, such as bathing pools, have no current legislative pro

tection and must be addressed through procedures such as that involved in

the identification of cultural landscapes and integrated land-use planning

under the HTG Interim Strategic Land Plan (2005). The provincial Archaeol

ogy Branch restricts access to archaeological site location information, as

provided under s. 3 of the Heritage Conservation Act, in support of First

Nations cultural sensitivities and public conservation concerns around van

dalism and illicit artifact collecting.

Amending Existing Legislation

The two main provincial heritage legislations that may be amended to

address Hul’qumi’num interests in their archaeological heritage are the Her

itage Conservation Act and the Cemeteries and Funerals Act.
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Amending the BC, Heritage Conservation Act, 1996
In 2002, the Government of British Columbia announced in cabinet that
amendments to the Heritage Conservation Act were pending. These pro
posed amendments were intended to alleviate “archaeological pressures”
on private property owners. A discussion paper was circulated among archae-.
ologists, historians, museum researchers, First Nations, and others who
comprise the heritage community in British Columbia. It outlined some of
the general interests in proposing these amendments. Few of the proposed.
amendments offer to address any First Nations interests in and/or concerns
about their archaeological heritage. Significantly, it was proposed that
the provisions (s. 4) that allowed delegation and local management agree
ments ‘with First Nations be removed. The HTG lobbied for the inclusion
of other amendments, such as those dealing with the ownership of archae
ological materials and ancient human remains, as well as the revision of a
co-management clause. The province’s political priorities lie elsewhere,
however, and these legislative changes have been put on hold indefinitely.
However, legislative change remains. ‘a powerful tool for meeting First
Nations concerns about protecting their archaeological heritage.

Ownership of Archaeological Artifacts and Ancient Human Remains
The BC Heritage Conservation Act is silent on the issue of ownership of.archaeo
logical materials. Under S. 13, however, it is a violation under the Act to col
lect archaeological materials from an archaeological site without a permit. By
permit, according to provincial policy, any collected archaeological materi
als must be placed in a designated repository. The Act creates a subtle way of
controlling the collection of archaeological materials, without making any
statements concerning legal ownership. This silence around Ownership is
reportedly due to the expressed concerns of First Nations in the development
of the Act in the early 1990s. First Nations regarded such materials as their
own cultural property and they protested the inclusion of language that indi
cated Crown ownership over their archaeological heritage. However, the
silence of the Act has created a legal void with regard to the ownership of
archaeological artifacts in British Columbia

The silence surrounding the ownership of ancient human remains is more
purposeful than it is over other materials Under common law, in principle,
the human body is considered res nullius — the “property of no’ one.”
Although the ownership of human bones may not be part of British com
mon law, it may be argued that, under customary law, Hul’qumi’num
obligations to next of kin grant them property rights with regard to the
possession of ancient human remains for purposes of reburial Similarly, leg
islation in the United States, such as the Native American Graves ‘and Repa
triation Act (NAGPRA)54and Charrier v Bell,55 clearly state that Native Amer
icans have legal property rights over their ancestral human remains
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In proposed amendments to the BC Heritage Conservation Act, provisions

setting out First Nations ownership of archaeological materials and ances

tral human remains are important measures for reconciling Hul’qumi’num

interests with British Columbia’s heritage legislation outside of treaty.

Cemeteries Act

According to Hul’qumi’num principles, archaeological sites are considered

the “cemeteries” of their ancestors. Several Hul’qumi’num elders have stated

that Hul’qurni’num archaeological sites should be afforded the same con

sideration as, under provincial law, modern and historical cemeteries. In

the Province of Ontario, for example, First Nations concerns over their

archaeological burial sites have led to the amendment of the provincial

Cemeteries Act,56 which now defines “unapproved Aboriginal peoples burial

locations” as “land set aside with the apparent intention of interring

therein, in accordance with cultural affinities, human remains and con

taining remains identified as those of persons who were one of the Aborig

inal peoples of Canada.”57 In Ontario, the discovery of ancient human

remains and grave goods at archaeological sites is administered under the

Cemeteries Act rather than under the Heritage Act,58 which regulates provin

cial archaeological matters. The inclusion of archaeological burial sites

under the Ontario Cemeteries Act provides some measure of official support

for First Nations, without the interference of archaeologists, to respectfully

recover ancestral human remains and grave goods that have been disturbed

by property development projects.

Developing New Canadian Legislation

The Royal Commission on Aboriginal Peoples in Canada recommended

that the federal, provincial, and territorial governments officially recognize

aboriginal peoples’ rights with regard to heritage conservation..59The com

mission’s recommendations included enacting legislation that would rec

ognize aboriginal peoples’ ownership of, and some level of jurisdiction over,

cultural sites, archaeological resources, burial sites, and. spiritual and sacred

sites. The HTG hope that the commission’s recommendations will serve

both to inspire and to guide the development of legislation that explicitly

recognizes aboriginal peoples’ legal authority withregard to the protection

of archaeological heritage in Canada .

Defining Aboriginal Rights in Court

In the last decade, several First Nations have unsuccessfully challenged

provincial authority over the jurisdiction and management of archaeo

logical sites in British Columbia. For example, in Nanoose Indian Band v.

British Columbia,6°the Nanoose First Nation sought a judicial review of a
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development permit under the Heritage Conservation Act and argued that the
ancient site was a cemetery under the former Cemeteries and Funeral Services
Act. Both these arguments failed. In a more recent case, Kitkatla. v. British
Columbia,6’the Kitkatla Band argued that the protection of its archaeolog
ical sites goes to the “core of Indianness” and should, therefore, fall within
federal rather than provincial jurisdiction. Again, the band was unsuccess
ful in making its claim.

In the future, it may be more constructive for First Nations to argue that
their archaeological heritage should be protected as an aboriginal right.
According to Hul’qumi’num customary law, Hul’qumi’num peoples have
an aboriginal right to jurisdiction over, and ownership and management
of, their archaeological sites, artifacts, and ancient human remains, all of
which are viewed as their cultural property. Furthermore; Hul’qumi’num
peoples have an aboriginal right to protect their dead against physical dis
turbances. Perhaps establishing archaeological heritage as, a judicially
recognized aboriginal right would be one way of forcing BC treaty negoti
ations to take cultural heritage more seriously and, thus, facilitate the draft
ing of cultural heritage protection with regard to aboriginal archaeological
sites and property.

Conclusion
Cultural conflict between the protection of archaeological heritage sites and
the pressures of modern, land development is a chronic issue for Hul’
qumi’num peoples in southwestern British Columbia. Over the last 150
years, Hul’qumi’num peoples have been afforded little political voice in the
face of the colonization and alienation of their ancestral lands and resources.
In the last decade, the emetgent capacity of Hul’qurni’num peoples to assert
their aboriginal rights and ‘cultural interests in their land has brought greater
public attention to their interest in archaeology. Through the BCTC process,
Hul’qumi’num peoples have declared ‘their interest in the constitutional
recognition of their aboriginal rights to jurisdiction over, and ownership and
management of, their archaeological heritage. Many critics in British COlum
bia, however, cynically dismiss First Nations interest in archaeology as just
another “political tool” to halt land development and to bring greater
amounts of land and resources to the negotiating table

In this case study, we listened to Hul’qumi’num elders and community
members talk about their cultural perceptions, customary laws, and con
cerns about the protection of their archaeological heritage While underly
ing and unresolved issues of aboriginal title heighten cultural conflicts, it

is clear that Hul’qumi’num peoples’ deep-rooted cultural interests in the
protection of their archaeological heritage are integral to their distinctive
cultural identity
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Hul’qumi’num peoples value their archaeological heritage as part of their

relationship to “people” and as something that creates and reinforces social

relationships rather than as “objects” of material value. Hul’qumi’num see

archaeOlogical sites not as abstract scientific resources but, rather, as the

“cemeteries” of their ancestors, their Sul’hween. From a Hul’qumi’num per

spective, the living have inherent social obligations to care for the remains

of their deceased ancestors, who are fundamental figures within extended

families. fhe disturbance of ancient human remains and their belongings

disrupt the continuity of relations between the living and the ancestors,

whose remains and belongings are considered xe’xe (sacred, spiritually-

potent) and which possess non-human powers that are dangerous to the

living. For this reason, Hul’qumi’num culture has strict customary laws per

taining to the treatment of deceased ancestors and their belongings.

ln.this study, we found that the Hul’qumi’num have three primary cus

• tomary laws regarding the protection of their archaeological heritage:

1 Only persons with the appropriate inherited right and ritual knowledge

may care for the remains of the deceased ancestors and their belongings.

2 No one may physically disturb any land containing ancient human

remains and their belongings.

3 Persons must avoid physical contact with the spirits of the deceased,

their• skeletal remains, their belongings, and their burial grounds.

These customary laws are based upon principles of respect and reciprocity

between the living and the dead. To contravene these customary laws and

to upset the balance between the world of the living and the world of the

dead is tO invite dire consequences for the living, whether in the form of

bad luck, illness, paralysis, or death. V

Today, the Hul’qumi’num have many concerns regarding the protection

of their archaeological heritage, including increasing land development,

lack of enforcement of provincial laws, lack of a meaningful role for First V

Nations governments in provincial heritage management, and the growth

of the antiquities market. They are also concerned about educating their

youth and increasing community capacity with regard to maintaining their

archaeological heritage. Most notably, however, Hul’qumi’num peoples

believe that the general public in British Columbia does not value their

archaeological heritage as an important part of Canadian heritage.

In this case study, we hope that, by defining Hul’qumi’num customary

laws associated with their archaeological heritage and by identifying pre

liminary legal options for addressing their interests, we can provide some V

direction to government decision makers, lawyers, academic researchers,

and other First Nations who are trying to improve Canadian heritage laws.

Further, we hope that, in presenting the words, perceptions, and beliefs Of
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Hul’qumi’num elders and community members regarding their archaeo
logical heritage, we can begin to improve the relationship between
Hul’qumi’nurn peoples and non-aboriginal British Columbians by provid
ing greater public awareness of the need to recognize that Hul’qumi’num
culture and history is an important part of our national heritage.

Appendix: Glossary of Hul’qumi’num Words
‘a’lhut to respect, to care for, to look after
snuw’uy’ulh teachings, private advice; sniw’ (abbrev.)
hwulmuhw aboriginal person
sul’hween/sul’hweentst ancestor/our ancestors
hwunitum/hwulunitum white person/white people
thi’thu’ spiritual medium; clairvoyant
mustimuhw people
tumulh red ochre
shmukw’elu graveyard
Xe’els the Transformer/Creator
shulmuhwtsus ceremonial cleansing rattle
xe’xe sacred, spiritually pOtent
s-hiithun refuse; midden

Notes
1 In this. chapter, we use the term “customary law” to refer to legal practices embedded in

the social and cultural milieu of kin-centred indigenous societies such as the Island
Hui’qumi’num people. These legal practices are systems of widely recognized and acted
upon protocols, rules, and social orders that are held, at times heterogeneously, by mem
bers of these communities. We do not intend the use of this term to imply that these legal
rules and practices have been codified by colonial governments (as the term is frequently
used in the African legal context). “Indigenous law,” “Hul’qumi’num law,” or “traditional
law” could serve as appropriate alternate descriptive terms; however, we do not want
to imply a pan-indigenousness with regard to the particular laws we describe, nor do we
want to confuse the term “customary law” with “Hul’qumi’num law,” which is the term
being used for the negotiated law making in treaty negotiations. By using the term “cus
tomary law” we wish to emphasize that these traditions, far from being long-past histor
ical beliefs and practices, are contemporaneousness with the ongoing legal orders of the
state.

2 A glossary of Hul’qumi’num words used in this report is included in an appendix at the
end of this chapter..

3 Established in 1993, the Hul’qumi’num Treaty Group represents six Central Coast Salish
Hul’qumi’numspeaking First Nations on southeastern Vancouver Island and -the southern
Gulf Islands who are jointly negotiating a comprehensive treaty settlement with Canada and
British Columbia in. the British Columbia Treaty Commission (BCTC) process. The
Hul’qumi’num Treaty Group membership, including the Chemainus First Nation,
Cowichan -Tribes, Halalt First Nation, Lake Cowichan First Nation, Lyackson First Nation,
and Penelakut Tribe, together represent a combined membership of over 6,200 First
Nations persons in British Columbia. Like most BC First Nations, the Hul’qumi’num Treaty
Group membership has never signed any treaty with the Crown. The Hul’qumi’num Treaty
Group is currently at Stage 4 of the six-stage BCTC process involving the negotiation of a
comprehensive Agreement-in-Principle. The Hul’qumi’num Treaty Group’s claim, which
is presented in its Statement ofIntent: Aboriginal Title Core Territory, encompasses a total of
334,000 hectares and includes much of mid-southeast Vancouver Island, the southern Gulf
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Islands1 and the south arm of the lower Fraser River in southwestern British Columbia.

Today, only 1 percent of their traditional territor3r is set aside as federal Indian reserve

land.
4 For more information on this project, and a more detailed version of this study, see online:

Faculty of Law, University of Alberta <http://www.law.ualberta.ca/research/aboriginal

culturalheritagel>.

5 Hul’qumi’num Heritage Law Focus Group. Facilitated by Eric McLay (7 July 2003) Lady-

smith, British Columbia. Participants included elders Arvid Charlie, Irene Harris, Bernard

Joe, and Ruby Peters, and researchers Kelly Bannister, Lea Joe, Eric McLay, and Brian Thom.

6 See section below entitled “Case Study Methodology.”

7 See online: Hul’qumi’num Treaty Group <http:/!wwwthulquminum.bcca/main_inside.

html>.
8 See Kenneth Ames and Herbert Maschner, Peoples of the Northwest Coast: Their Archaeology

and Prehistoiy (London: Thames, 2000); R.G. Matson and Gary Coupland, Prehistoiy of the

Northwest Coast (New York: Academic Press, 1995); Donald Mitchell, Archaeology of the Gulf

of Georgia Area: A Natural Region and Its Subtypes (Victoria: Queen’s Printer, 1971); and

Donald Mitchell, “Prehistory of the Coasts of Southern British Columbia and Northern

Washington” in Wayne Suttles, ed., Handbook of the North American Indians, vol. 7: North

west Coast (Washington: Smithsonian Institution, 1990) at 340-58.

9 Topics included teachings about, experiences with, and protection of Hul’qumi’num cul

tural heritage, as follows:

1 What has been your experience with ancient sites and remains?

2 Have you received any teachings from your parents or elders about ancient sites, arti

facts, or human remains?

3 Are there ways that people care for and protect ancient sites? Can you give us an

example?
4 While walking along the beach or digging in their backyards, people often find old

•stone tools or ancient objects. Are there teachings about caring for and handling these

ancient objects?

5 There are many old unmarked burial grounds in the territory. Are there teachings

about caring for the dead?

6 If people in different communities disagree about who should care for these burial

sites and human remains and how this should be done, are there ways that people

agree to resolve their disagreement?

7 Have you, or members of your community, ever been involved in protecting an

ancient site or burial ground from threat? Can you tell us about your experiences?

8 What do you think are some of the problems you face from either outside or within

the community in protecting ancient sites, artifacts, and human remains?

9 What role do you think that the Hul’qumi’num people should have in owning, pro

tecting, and controlling ancient sites, artifacts, and human remains in their trad

itional territory?

10 What rights of the Hul’qumi’num people concerning ancient sites and remains do

you think need to be recognized by British Columbian or Canadian law?

11 Many people in BC do not share the idea that it is important to protect ancient her

itage sites and remains. Many sites have been destroyed because people are either•

unaware or do not value this heritage. If you had a chance to respond to such opin

ions, how would you explain why these places are so important? Why do we need

to respect them?

10 Interview of Ruby Peters by Lea Joe (30 April 2003), Duncan, British Columbia. Transcripts

of all interviews are located at the HTG Treaty Office in Ladysmith, British Columbia. At

the time of writing, placement in a public archive had not yet been determined.

11 interview of Arvid Charlie by Kelly Bannister and Lea Joe (28.April 2003), Duncan, British

Columbia.
12 Interview of Roy Edwards by Lea Joe (13 May 2003), Ladysmith, British Columbia.
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13 Interview of Charles Seymour by Lea Joe (4 May 2003).
14 Interview of Richard Thomas by Lea Joe (30 May 2003), Ladysmith, British Columbia.
15 Interview of George Harris by Lea Joe (3 July 2003), Ladysmith, British Columbia.
16 Interview of Florence James by Kelly Bannister and Lea Joe (28 April 2003), Kuper Island,
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